DISCRIMINATORY EMPLOYMENT TRANSFERS: THE NEW CIRCUIT SPLIT
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Does Title VII of the 1964 Civil Rights Act forbid employers from laterally transferring
employees based on race, sex, religion, or other protected category, including when the transfer
results in no “material” harm to the employee?

Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 makes it “an unlawful
employment practice . . . to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s race, color, religion, sex, or national origin.””! Courts
have interpreted this provision to apply to employment transfers based on an employee’s protected
status. Until recently, federal courts of appeals generally held that claims under this
antidiscrimination provision were only actionable if the discriminatory transfer resulted in adverse
employment conditions. In other words, it was not sufficient for plaintiffs to prove that their job
transfers resulted from discrimination—plaintiffs also had to prove that they were transferred to
inferior positions. The D.C. Circuit issued an en banc ruing this June breaking that trend and
overruling an eatlier D.C. Circuit precedent.”

In this recent ruling, Chambers v. District of Columbia, the D.C. Circuit held that an
employer that transfers an employee or denies the employee’s transfer request because of the
employee’s protected status violates Title VII, including when the transfer or denial of transfer
results in no adverse employment consequences for the employee.’ This is because, in doing so, the
employer discriminates against the employee with respect to “terms, conditions, or privileges of
employment[.]”* As the court noted, the plain text of Title VII section 703(a)(1) contains no
“material” harm requirement. It only requires discrimination.’

This decision explicitly overruled existing D.C. Circuit precedent and placed the D.C. Circuit
at odds with other circuits. The overruled case, Brown v. Brody, had held that denial or forced
acceptance of a job transfer was actionable only if it caused the employee “objectively tangible
harm.”® Other circuits currently retain similar holdings, but with some differing interpretations of
how much harm is required for a claim to be actionable. The Fifth Circuit considers a job transfer to
be actionable if the transfer is to a position that is “less prestigious or less interesting.”” The
Eleventh Circuit considers it relevant “whether the new job was less prestigious[.]”® The Seventh
Circuit has seemingly set the bar for adverse employment actions higher, holding that transferring an
employee “from an interesting job she liked that involved overseeing several other people to a
boring job she didn't like and that lacked any supervisory duties” was not sufficient.” The Sixth
Circuit has held that transfers are actionable only if they cause harms that are more than “de
minimis.”"’ The First Circuit has indicated that transfers may qualify as adverse, but that not all of
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them will."" The Chambers dissent lists many cases from other circuits demonstrating the general
consensus among the other circuits that some form of harm is required to have an actionable
discrimination claim under Title VIL."

While the justifications on both sides of the interpretive question are numerous, a core
disagreement can be isolated. The Chambers majority argued that both the plain text and the intent
of Title VII point toward outlawing discriminatory treatment, irrespective of how much harm it
causes. The Chambers dissent, echoing other circuits, argued that this opens the proverbial
“floodgates” and allows litigation and costly settlements over what amounts to no more than trifling
harm in some cases."

The subject of this new circuit split is a highly relevant issue that may have consequences for
employers and employees across the country. The D.C. Circuit’s ruling in Chambers now stands as
the primary authority in contrast to the prevailing view among other circuits."* Two petitions for
writs of certiorari addressing this question, citing Chambers, have been filed to date."

Although Chambers focused on a government employer, many of the other circuits in the
split have focused on private employers, and there appears to be no difference in the way they are
treated. Indeed, the Chambers dissent appears to presume that Chambers applies to private
employers.'® As such, the outcome of this circuit split would be relevant to both government and
private employers alike.
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