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I. OVERVIEW: THE RIGHT-TO-REPAIR MOVEMENT IS GAINING
MOMENTUM

We own things; things break; and we have them repaired. For a long time, people
have been able to freely choose how they have their things fixed—by themselves or
by a technician of their choice.! However, as more modern essentials begin to involve
advanced technologies, consumers find themselves increasingly tethered to the
command of manufacturers. > By controlling whether and how repair-related tools and
information are made accessible, manufacturers can easily make it impossible for
consumers ot independent repair shops to diagnose and fix problems on their own.’

The right-to-repair movement budded in recognition of people’s wish to take
control of their repairs.* Advocates of the movement have stated a wide range of
objectives, most of which revolve around requiring manufacturers to share repair
information, provide diagnostic tools, and supply service parts.” Despite its popular
appeal, the movement faltered in the 2000s. Around that time, the U.S. antitrust
agencies significantly slackened enforcement against aftermarket repair restrictions,
which is read to be in alignhment with the concurrent federal courts’ jurisprudence of
narrowing down the scope of market restraint liability.’

In recent years, however, the FTC has set out to reinvigorate enforcement against
repair restrictions. Explaining how aftermarket restraints may “substantially increase
the total cost of repairs, generate harmful electronic waste, and unnecessarily increase
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wait time for repairs,” the FTC announced that it would prioritize investigations and
devote more resources into combating unlawful repair restrictions.’

On July 9, 2021, President Biden backed up the FTC’s enforcement efforts with
the Executive Order on Promoting Competition in the American Economy.®
Specifically encouraging cracking down on repair restraints, the order has accorded
tight-to-repair legislation with substantial momentum.” In December 2022, New York
became the first state to sign in to law a right-to-repair for electronics.'” As of August
2023, at least 25 states are actively considering right-to-repair legislations.!! Meanwhile,
corporations have begun to announce their right-to-repair initiatives. For example,
Apple has declared that it would honor California’s new repair provisions and would
be making available all the parts, tools, and information necessary for consumers and
repair shops to fix the device maker’s products nationwide."

Happening concurrently with the executive, legislative, and business-initiated
right-to-repair moves are the judicial ones. On November 27, 2023, the Northern
District Court of Illinois issued Ir re Deere & Co. Repair Service Antitrust Litigation,”
allowing the plaintiffs’ right-to-repair claims to proceed. As alike cases continue to
make their ways through the courts,'* it is imperative to evaluate the Deere &> Co.
opinion and analyze in what way the court tackled the right-to-repair problem in the
context of traditional antitrust law.
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II. THE JUDICIAL PUSH: DEERE & CO. MUST FACE FARMERS’
RIGHT-TO-REPAIR CLAIM

A. Facts

The Deere & Co. lawsuit centers on farmers’ right to repair their Deere tractors."
According to the plaintiff-farmers, Deere—one of the biggest tractor manufacturers
in the nation—has deliberately designed its tractors in a way such that both the
diagnosis and repair frequently require software and tools exclusively in Deere and its
dealerships’ control.'® For equipment as expensive as tractors, farmers cannot freely
ditch their sizable investments to switch to other manufacturers and are therefore
stuck with Deere’s monopolized untimely and expensive repair services.”” To fan the
flames, Deere’s main competitors generally impose similar repair restrictions, which
deprive farmers of the last route to avoid Deere’s supracompeittive repair prices by
purchasing tractors from other manufacturers.'

The aggrieved farmers sued Deere under antitrust laws."” In response, Deere filed
a motion to dismiss, asserting that (1) the plaintiffs lacked standing; (2) the plaintiffs
failed to plausibly allege markets; and (3) the plaintiffs failed to plead individual counts
under the Twombly standard.” Rebutting all of Deere’s arguments, the federal district
court gave its blessing to the seminal right-to-repair case to proceed. In the opinion,
two lines of analyses are particularly worth highlighting: antitrust standing and market
definition.

B. An Easy Standing: More Mc¢Cready than [//inois Brick

In its Motion to Dismiss, Deere argued that the plaintiffs failed to allege antitrust
standing either because they were barred by the direct purchaser rule under I/inois Brick
to bring claims in the first place or, alternatively, because they failed to join the co-
conspirator dealerships as defendants.”

In the landmark I/inois Brick case, purchasers of concrete blocks tried to sue the
manufacturer directly even though they had purchased the blocks through contractors
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and other intermediate sellers.”” By a 6-3 majority, the United States Supreme Court
denied standing to indirect purchasers to sue antitrust violators.” The main legacy of
Lllinois Brick is the so-called “direct purchaser rule,” which unequivocally denies
downstream buyers antitrust standing to sue an antitrust violator if there are two or
more intermediate purchasers.* This bright-line rule was motivated by policy
reasons.” The Court’s justifications were that allowing an indirect purchaser to sue
may generate complex tracing problems,” reduce the effectiveness of treble damages
as a tool to incentivize direct purchasers to bring suits,”” and create serious risks of
“multiple liability and ‘open the doot’ to duplicative recoveries.””

In Deere & Co., the facts seem quite like I/inois Brick at first glance: the plaintiffs
purchased repair services from dealerships, who acquire or license repair tools and
technologies from Deere.” However, the court easily distinguished Deere ¢ Co. from
Illinois Brick: Deere is not a manufacturer passing on price increases through its
dealerships; rather, Deere and its dealerships are acting iz concert to create an
“ecosystem” that raised the price of repair services to the detriment of farmers.” In its
reasoning, the court found the present case more in line with Blue Shield of 1V irginia v.
McCready,”" in which the Supreme Court recognized the plaintiff Ms. McCready as
¢ffectively a direct purchaser in the antitrust context despite her not being the immediate
party who bought the product from the manufacturer.”

22 Ilinois Brick Co. v. lllinois, 431 U.S. 720, 726 (1977).
2314

24 United States v. Apple Inc., 139 S. Ct. 1514, 1520 (2019) (“. . . we have ruled that indirect
purchasers who are two or more steps removed from the violator in a distribution chain may
not sue.”).

25 [/linois Brick Co., 431 U.S. at 730.
26 [

27 Id. at 745 (The increasing complexity of treble-damages concerned the court “for the
reduction in the effectiveness of those suits if brought by indirect purchasers with a smaller
stake in the outcome than of direct purchaser suing for the full amount of the overcharge . . .
The combination of increasing the cost and diffusing the benefits of bringing a treble-damages
action could seriously impair this important weapon of antitrust enforcement.”).

28 Id. at 730-31.

2 In re Deere & Co. Repair Serv. Antitrust Litig., 2023 U.S. Dist. LEXIS 210516, at *28.
30 Id. at *28-29.

31457 U.S. 465 (1982).

32 Blue Shield of Va. v. McCready, 457 U.S. 465, 474-75 (1982) (according to the court,
recognizing McCready as the direct purchaser generated no risk of duplicative recovery, which
effectively undermined applying I/inois Brick to the case at hand).



Adopting the functional approach underlying McCready, the Deere & Co. court
reasoned that, even if dealerships occupy an intermediate position between the
plaintiffs and Deere, it is not dealerships but the plaintiff-farmers who are the first
ones being shorthanded by Deere’s repair policy.” Just like Ms. McCready, who was
the first one hurt in the chain by an antitrust violation,” plaintiff-farmers here—as
both “the first and only ones” to have been hurt by Deere’s supracompetitive repair
price—occupy the best position to enforce antitrust law.*

Notably, after concluding that the case falls outside of I/inois Brick, the court
went out of its way to emphasize that even if 1/inois Brick applied, the co-conspirator
exception would still save the plaintiffs’ claim. The co-conspirator exception, as
recognized by several Circuits,” gives plaintiffs who would otherwise be barred by the
direct purchase rule the right to sue “so long as the plaintiff is a direct purchaser from
at least one member of the conspiracy.” Applying the exception, the court found the
pleaded conspiracy between dealerships and Deere effectively shielded the plaintiffs’
case from being barred by the direct purchaser rule.”

Finally, the court discussed whether co-conspirators need to be joined. While
several sister circuits have mandated that co-conspirators be joined as defendants,*
the Deere & Co. court—after a prolonged discussion of parsing precedents and
analyzing policy—announced otherwise, stating that co-conspirators do not have to
be joined.” Justifying its ruling, the court cabined cases that require the joining of co-
conspirators to all involving “claims in which a charge was being passed on.”** Again,
the court opted for the functional route: in the absence of a passing-on situation, there
is little risk of double recovery. Therefore, the injury to dealerships would be cleanly
separated from that to the plaintiffs, and the absence of dealerships would not
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complicate damage calculation.”’ Fearing that the requitement of joining of all co-
conspirators would “vastly increase costs” and lead to underenforcement of antitrust
laws,* the court ventured in the opposite direction of sister circuits to allow the case
to proceed despite the plaintiffs’ failure to join co-conspirator dealerships.

C. Cut Through the Market Hurdle: Forgiving the Blurry Primary
Market Definition and Reinvigorating Kodak

Deere’s second antitrust claim was that the plaintiffs failed to adequately plead
both a primary market and an aftermarket.*

First, the court found that the plaintiffs adequately alleged a primary market. In
the pleadings, the plaintiffs defined the primary market as “the product market for
agricultural equipment in the United States.”** While the court agreed with Deere that
the alleged primary market was too broad and indefinite, it nevertheless held that some
“rough contours of a relevant market” that can provide defendants with “notice of the
claim” is enough for a single-brand aftermarket claim.”” Absent controlling law and
persuasive authority,” the court chose to construe the pleading standard for primary
market in a plaintiff-friendly way, emphasizing the importance of notice rather than
insisting on seeing a precisely-defined market.

Second, the court found that the plaintiffs adequately alleged an aftermarket. To
understand the court’s reasoning, it is necessary to hold it against the backdrop of the
groundbreaking aftermarket case Eastman Kodak Co. v. Image Technical Servs., Inc..* In
that case, defendant Kodak was a photocopier manufacturer who also sold services
and parts of the equipment in the aftermarket.”’ Being sued under § 1 of the Sherman
Act for tying its aftermarket services to the sale of its equipment, Kodak filed a motion
for summary judgment on the basis that it could not charge monopolistic prices in the
aftermarkets since it had no market power in the primary market of photocopiers.”
The Court rejected this argument, holding that (1) the product of a single manufacturer
can constitute a relevant product market and (2) the lack of market power in a primary
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market does not preclude the existence of market power in an aftermarket.” Strikingly,
the Court chose to address market imperfections in the antitrust context, highlighting
the harms to consumers resulting from high information cost and high switching cost:
the lack of information could prevent consumers from factoring high aftermarket prices
into their decision to purchase the original equipment, and that purchase of equipment
would practically render them /ocked-in with parts and services.”

However, it is crucial to notice that federal courts have engaged in a collective
effort to limit Kodak’s implications. Relying on the Kodak dissent,” courts have stuck
to the general rule that there can be no aftermarket claim absent a change in policy
from the manufacturer after it has successfully baited the customers.” In Deere & Cao.,
the court found policy-change-like behavior from the pleaded facts, which showed
that Deere had made promises guaranteeing the general availability of repair tools but
has yet to live up to up to its commitment.” The court interpreted this conduct as
essentially a bait-and-switch, such that Deere first baited the customers using a
seemingly enticing policy and then revealed the policy’s ineffectiveness after customers
had been locked in.”’

What is remarkable about Deere ¢ Co. is that the analysis does not stop at this
step. Rather, the court goes on to state that even if the policy change theory fails, the
plaintiffs’ claim could still proceed based on their information cost theory,” which
arguably marks a break from the existing jurisprudence after Kodak. Regarding the lack
of information the plaintiffs allegedly faced when making their original purchasing
decisions, the court ruled that manufacturers do not need to affirmatively hide the
information to violate antitrust law.” Rather, the existence of the information gap on
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the farmers’ side as to the repair restrictions, considered with the totality of facts in
this case, was sufficient for the plaintiffs to proceed with a Kodak-like claim.”

IT11. A BIG WIN, MAYBE: CONCLUSION AND CONSIDERATIONS

A. Why is Deere & Co. Arguably a Big Win for Right-to-Repair
Plaintiffs

The Deere & Co. opinion is a shot in the arm for the right-to-repair movement.
Notably, earlier in 2023, Deere signed a memorandum of understanding (MOU) with
the American Farm Bureau Federation (AFBF), in which Deere promised to allow
farmers and independent repair shops to access the software and repair tools “on [f]air
and [r]easonable terms.”®" However, as critics have pointed out, Deere’s signing of the
MOU may actually be a guise of the company’s sneaky effort to quench the spark of
right-to-repair legislation.”” In the memorandum, the AFBF agreed with Deere to
encourage state agencies to “refrazn from introducing, promoting, or supporting federal
or state ‘Right to Repair’ legislation that imposes obligations beyond the commitment
in this MOU.”® In this sense, the MOU reeks of a gag order to take the wind out of
ongoing legislative efforts.

Corporations’ understandable endeavor to stave off the legislative momentum
makes judicial involvement imperative in pushing the right-to-repair movement
forward. As the Deere & Co. court observed, claims based on single brand aftermarket
restrictions are rare.” In this way, the Deere & Co. case may serve as a reference point
for subsequent courts and, more importantly, for potential right-to-repair advocates in
negotiations outside courts.

In its 89-page opinion, the Deere ¢ Co. court provided several lines of reasoning
that may help potential right-to-repair plaintiffs get around two obstacles in making a
viable antitrust claim: the standing barrier as posed by [/inois Brick and the substantive
barrier as posed by the general jurisprudence of limiting aftermarket claims since
Kodak.

First, the opinion delineated a functional reasoning to get around the direct
purchaser rule, holding that so long as the tentative plaintiffs are the first and only
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group to be harmed, they can have standing against a manufacturer despite not being
the direct purchasers.” As a lot of right-to-repair plaintiffs do not purchase their repair
services directly from the source manufacturer, this line of reasoning may potentially
encourage more suits by undermining the standing barrier.

Second, Deere & Co. has reinvigorated court’s receptivity to aftermarket claims,
which has been strictly limited by the aftermarket claims jurisprudence over the past
three decades. Since Kodak, courts have consistently denied analyzing aftermarkets
independently from primary markets absent a compelling reason to do so, such as bait-
and-switch conduct.” During that petiod, market imperfection theories, such as high
switching costs or lack of information (absent policy change), were largely downplayed
as normalities embedded in the economic structure that do not deserve special
antitrust attention.” From this perspective, Deere &> Co. departs from the trend by
viewing an existing, non-exacerbated information gap that prevents farmers from
pricing-in aftermarket prices as an important factor in allowing the case to proceed.”

B. Caveats

Although Deere & Co. is arguably a big win for right-to-repair advocates in making
progress along the traditional antitrust framework, the extent to which the opinion will
shape the antitrust landscape for future right-to-repair and other aftermarkets litigants
will remain unclear until a few core uncertainties are resolved.

First, it is uncertain whether Deere & Co. is an affirmative departure from existing
jurisprudence to reinvigorate aftermarket claims or is just another case relying on the
traditional tying argument. In its market reasoning, the court repeatedly recognized
that Deere has a significant market share in the primary market.” On one side, this
line of analysis can be interpreted as categorizing Deere & Co. as a traditional tying case,
in which a per se rule applies if the defendant has imposed restrictions in such a way as
to use its market power in the primary market to gain monopoly in the aftermarket.”
On the other side, the Deere ¢ Co. court de-emphasized the importance of a clear
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primary market definition, which seems unreasonable if the court intended to rely on
Deere’s market power in the primary market to make out a tying case.

Another ambiguity is whether Deere & Co.’s standing reasoning only applies to
cases in which right-to-repair plaintiffs allege a conspiracy between the manufacturer and
dealerships in charging a supercompetitive price. Consider: if—instead of engaging in
a conspiracy—dealerships are also buyers/licensees of a manufacturet’s repair services
(or to say, dealerships must pay the manufacturer for each repair they have done),
would consumers be barred by the direct purchaser rule? The answer ultimately boils
down to what way courts will apply the direct purchaser rule going forward—formally
or functionally. Formally, the only stated exception to the direct purchaser rule is the
co-conspirator doctrine, which necessarily requires the existence of a conspiracy. In
contrast, if subsequent courts pick up Deere & Co.’s functional analysis, it may allow
them more leeway to grant antitrust standing to plaintiffs who are not the first
purchasers in line but somehow occupy an optimal position to bring suit.

In all, the limits and the potential of Deere ¢ Co. are difficult to spell out when
the subject matter is as current and dynamic as the right-to-repair movement.
Predictably, as more legislation regarding right-to-repair is enacted at the state level,
the role of traditional antitrust law in pushing the movement forward may continue to
decrease. Nevertheless, judicial reactions always are and will be relevant in shaping the
trajectories of legislative and social movements. With Deere & Co., the right-to-repair
advocates have made a first stride under antitrust law, but how far they can go remains
to be seen.
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