Political Freedom and Economic
Constraints: The Political Setting for the
Problem of Twelve

John C. Coates”

I. THE LEGITIMATION OF BERLE-AND-MEANS COMPANIES IN THE NEW DEAL

AND WORLD WAR IL....ooiiiiiiiiiiciee ettt e 237

II. THE SHIFT FROM POLITICAL TO INVESTOR CONSTRAINTS ON BERLE-AND-
MEANS COMPANIES ....ccuvieererieesrreeeireeesssesessseeesssseessssesssssesessseeensnns 242
A. The Rise of Business Lobbies.........c.cccecvvierciiieeniieeniieenieene 243
i.  The Stimulus of the 19608 ........ccccovvveeeeeriirrieeeeeirieeeeenns 243

ii. The Powell Memo as a Roadmap for Business Political

OrganizZatiOn .........eeeeeeiiureeeeeeiireeeeeeeeirreeeeeeeeireeeeeeeerneeeees 244
B. The Neutering of Antitrust.......ccoceevevveeeiiieeiiieeriie e, 246
C. The Extension of Lobbying into Elections..........c.cccccvvrneee. 249
D. Think Tanks as a Counterweight to Academia ................... 250
E.  Targeting Taxes......cccceeeveeeriieeriieeciieeeieeeerveeesveeesaee e 251
F. Reversing Regulation ........c.cccceeveuvieiiiieeiiieeciie e 252
G. Laying Labor LoW......ccccccveeiiiiieiie et 254

ITI. GLOBALIZATION AND THE RISE OF INVESTOR POWER THROUGH HOSTILE
BIDS AND CORPORATE GOVERNANCE .....ceeeivieeeirieeereeeneneeennneeensenens 259
A. Worth More Dead than Alive..........ccccovvevieeiiiiieeeiceiirieee e, 259
B. Hostile Bids and Leveraged Buyouts as the Cure............... 260
C. The Loss of Large Company Legitimacy.............cccccevveeeeenn. 261
D. Markets vs. Corporations: Intra-Capitalist Conflicts.......... 261
E. Institutional Investors as a New “Social Movement”.......... 263
i.  Growth in Institutional Ownership as a Precondition..263
i1i. Regulation of Institutions as a Prompt..........c.ccccevveenns 265

iii. Greenmail and Other Hostile Takeover Defenses as the
TEIGZET wnivieeeiieeeeiee ettt ettt e et e e st e e eere e e treeessreeenanns 265

iv. Free Market Ideology Returns to Undermine Corporate
Political POWET.........ccceevviiiiiie et 267
IV. THE CONTEMPORARY SETTING FOR INVESTMENT FUNDS IN THE POLITICAL
ARENA .ttt ettt ettt ettt ettt st et st e it 268

* Deputy Dean and John F. Cogan Professor of Law of Economics at Harvard Law
School.

235



236 The University of Chicago Business Law Review  [Vol. 3:235

This essay outlines foundations of the current moment facing
corporations and politics, which I have characterized as a new
“problem of twelve’—that is, the concentration of power in the
hands of a small number of index and private equity fund spon-
sors.! Through the middle of the twentieth century, public compa-
nies dominated the U.S. economy and government. They owed
their dominance to having been socially legitimated coming out of
the Great Depression, a legitimation built on their affirmative
war efforts and on the negative constraints of securities law, pro-
gressive taxation, labor unions, and operational regulation. From
1970 on, however, they changed and were dramatically changed
by politics and economics. American corporate leaders used poli-
tics to liquidate most of their New Deal constraints, simplifying
governance of public companies, only to face a new political con-
straint in the form of the institutional investors, and new eco-
nomic constraints in the form of globalization, automation and
the “technology” of hostile takeovers and private equity.

How did corporations shake off their New Deal political con-
straints? Corporate leaders invested in their own political capital
and applied the resulting power to roll back antitrust law, taxa-
tion and regulation. Most importantly, they laid low their most
powerful political rival—private sector labor unions. As they
achieved political victories, however, public companies’ autonomy
in fact dramatically shrank. Indeed, they faced an existential cri-
sis — in the form of globalization, inflation, automation, hostile
takeovers, and LBOs (i.e., private equity). Since 1990, they have
also faced an ongoing challenge in the form of a “shareholder
rights movement,” in which institutional investors organized po-
litically, first by public pension funds and hedge funds, and lately
increasingly by index funds. Meanwhile, private equity, which
seemed to diminish in the recession of 1989-91, has more than
recovered and has been growing much faster than public equity
markets, displacing public companies in both the economy and
the political system.

This combination of “liberated” corporate power re-con-
strained by markets and shareholders sets the stage for the

1 JOHN C. COATES, THE PROBLEM OF TWELVE: WHEN A FEW FINANCIAL INSTITUTIONS
CONTROL EVERYTHING (2023). For earlier “problems of twelve” see BRAY HAMMOND, BANKS
AND POLITICS IN AMERICA, FROM THE REVOLUTION TO THE CIVIL WAR (1957) (political bat-
tles over banking in the early 19t century); MARK J. ROE, STRONG MANAGERS, WEAK
OWNERS: THE POLITICAL ROOTS OF AMERICAN CORPORATE FINANCE (1994) (battles over
insurance, banking and mutual funds); MORTON KELLER, THE LIFE INSURANCE
ENTERPRISE, 1885-1910 — A STUDY IN THE LIMITS OF CORPORATE POWER (1963) (battles
over insurance companies).
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current politics of the “problem of twelve” created by the ongoing
growth and concentration of index and private equity funds. If
corporations had not been politically “liberated” from 1970 on, the
influence of index and private equity funds would be less im-
portant to the political system and to the economy. If companies
had not faced the whirlwind of global capitalism and the technol-
ogy shocks it ushered in, choices in how they were governed would
not have had such dramatic implications for the economy and pol-
ity. If institutional shareholders had not developed the standard
suite of powers they use to influence companies—policy formation
and coordination, lobbying, shareholder resolutions, and more in-
the-weeds but crucial governance tools such as majority vote by-
laws—the ability of index funds to influence companies would be
significantly weaker. If labor had not been decapitated as a polit-
ical force, the ability of private equity fund lobbying to eliminate
the remaining New Deal constraints on their growth would likely
not have been successful. If companies had not become the core
not only of the U.S. economy but of its political economy, the
stakes for how investment funds are governed would be lower.
With this context, it can be better understood why index and
private equity funds are increasingly perceived as — and indeed
often are — politically active and influential. It also becomes more
understandable why other political actors — civil society organi-
zations, social activists, political parties and politicians — have re-
sponded and are continuing to respond to these funds’ growing
economic clout and political power. Without the backstory, it
would be hard to understand how an application of one essence
aspect of capitalism—finance—has increasingly attracted politi-
cal focus on topics such as diversity, treatment of workers, and
climate change. Asset managers now draw charges of “socialism”
from the right, and charges of antitrust harm and of foot-dragging
on other salient issues, such as corporate political disclosure, from

the left.

I. THE LEGITIMATION OF BERLE-AND-MEANS COMPANIES IN
THE NEW DEAL AND WORLD WAR II

Going into the Great Depression, the U.S. economy was dom-
inated by large public companies, famously diagnosed by Adolf
Berle and Gardiner Means as illegitimate and unaccountable,
serving neither social ends nor even the private interests of their
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owners.2 Coupled with the Crash of ‘29 and the revelations of the
Pecora Hearings,? U.S. capitalism and the corporations that dom-
inated it were placed in serious political jeopardy. Ever fewer peo-
ple brought themselves to defend a system that provided weak
political accountability and poor economic performance alike.

How did privately owned, publicly traded corporations come
to re-acquire legitimacy and be seen as essential and beneficial,
serving “all society,” as they largely did for much of the second
half of the twentieth century? The legitimacy achieved by public
companies was built on three foundations: (1) disclosure, (2) po-
litical constraints, and (3) contributions to U.S. military power.
Franklin Roosevelt embraced a regime of “full and fair disclosure”
in 1933, and in 1934 with the creation of the Securities and Ex-
change Commission (SEC). The SEC enacted and enforced rules
for public companies—requiring them to publish annual reports,
pay for independent audits, and follow rules for how dispersed
shareholders could vote for directors.

More broadly, the New Deal layered multiple constraints on
private business. Congress passed the Fair Labor Standards Act
of 1938,5 overriding business resistance and lawyers who ideal-
ized the largely imaginary “freedom” of an agrarian economy long
lost to urban industrialization. Unions gained power, pushed up
wages, and eventually their own legitimacy, with legal recogni-
tion in the National Labor Relations Act of 1935 and supervision
by the National Labor Relations Board.¢ Federal supervision and

2 ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE
PROPERTY (1932).

3 S. Rep. No. 1455 (1934).

4 During this period, a majority of those polled supported public ownership of utili-
ties, and nearly as many supported public ownership of banks as opposed it. See SEYMOUR
MARTIN LIPSET & WILLIAM SCHNEIDER, THE CONFIDENCE GAP: BUSINESS, LABOR, AND
GOVERNMENT IN THE PUBLIC MIND 61, 283 (1983); see also ROBERT S. MCELVAINE, THE
GREAT DEPRESSION: AMERICA 1929-1941 205 (1984) (“The Depression led many intellectu-
als into believing that some sort of social and ideological apocalypse was at hand . . . [and]
scores of leading thinkers turned to Marx.”). Former Delaware Chief Justice Leo Strine
has discussed the larger political context of the classic work by Berle and Means. Leo E.
Strine Jr., Made for This Moment: The Enduring Relevance of Adolf Berle’s Belief in a
Global New Deal, 42 SEATTLE U. L. REV. 267 (2019); see also McElvaine, supra this note,
at 207 (“Nearly 60 percent of the poor questioned in a 1935 Fortune survey said that the
government should not ‘allow a man who has investments worth over a million dollars to
keep them.” ). I have noted this background in John C. Coates, Private vs. Public Choice
of Securities Regulation: A Political Cost/Benefit Analysis, 41 VA. J. INT'L L. 531 (2001).

5  Fair Labor Standards Act, Pub. L. 75-718 (1938), upheld in Jacobs v. Peavy-Wil-
son Lumber Co., 33 F. Supp. 206 (W.D. La. 1940).

6 74-198, 49 Stat. 449 (July 6, 1935). On labor, see JAKE ROSENFELD, WHAT UNIONS
NO LONGER DO (2014); NELSON LICHTENSTEIN, STATE OF THE UNION: A CENTURY OF
AMERICAN LABOR (2d ed. 2002).
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regulation of entire industries tightened or emerged — from bank-
ing to airlines to trucking.” Antitrust laws were augmented and
enforced with greater vigor.8 Wealth was redistributed through
Depression-era programs such as the Agricultural Adjustment
Act (AAA) and the Civilian Conservation Corps (CCC),? and social
welfare programs such as Social Security.* Wealth was also re-
distributed downward through the progressive income tax, which
steadily mounted, peaking at 92% for individuals and 50% for cor-
porations under President Eisenhower.!!

7 E.g., Banking Act of 1933, Pub. L. 73-66, 48 Stat. 162 (1933) (separating commer-
cial from investment banking, creating the Federal Deposit Insurance Corporation and
the Fed’s Federal Open Market Committee); Motor Carrier Act of 1935, Ch. 498, 49 Stat.
543 (bringing “motor transport,” i.e., trucking under the jurisdiction of the Interstate Com-
merce Commission, which had overseen railroads since its inception in 1887); Civil Aero-
nautics Act of 1938, Ch. 601, 52 Stat. 977 (repealed 1958) (bringing airlines under price
and entry regulation under the Civil Aeronautics Board).

8  After the “appointment of Thurman W. Arnold to the Department of Justice Anti-
trust Division in 1938[,] Arnold’s first step was to increase his division’s budget and legal
staff, which both grew by more than 500 percent in just two years.” Laura Phillips Sawyer,
US Antitrust Law and Policy in Historical Perspective, in OXFORD RESEARCH
ENCYCLOPEDIA OF AMERICAN HISTORY, 10 (Jon Butler ed., Oxford Univ. Press 2019). After
a series of adverse court decisions, Congress augmented the Clayton Act of 1914 in the
Celler-Kefauver Act in 1950, ch. 1184, Pub.L. No. 81-899, 64 Stat. 1125 (1950), codified as
amended at 15 U.S.C. §§ 18, 21, to cover asset as well as stock acquisitions and vertical
and conglomerate as well as horizontal mergers. C. Paul Rogers 111, A Concise History of
Corporate Mergers and Antitrust Law in the United States, 24(2) NAT'L L. SCHOOL OF INDIA
REV. 10 (2013).

9  The AAA created a price and quantity control system for agriculture, Ch. 25, 48
Stat. 31 (1933), codified as amended at 7 U.S.C. §§ 601-624. Parts of the initial AAA were
declared unconstitutional in United States v. Butler, 297 U.S. 1, 68-78 (1936), and it was
revised to include subsidies funded by federal taxes in Ch. 30, 52 Stat. 31, codified as
amended in 7 U.S.C. §§ 1281-1407, which was upheld by the Supreme Court against a
challenge under the Due Process Clause in Mulford v. Smith, 307 U.S. 38 (1939) and on
Commerce Clause grounds in Wickard v. Filburn, 317 U.S. 111 (1942). The CCC was a
work program that ran from 1938 to 1942 to provide employment in government work
projects, which included infrastructure (e.g., bridges, fire outlook towers), public amenities
(wildlife trails, camps), and land surveys.

10 CALEY HORAN, INSURANCE ERA: RISK, GOVERNANCE, AND THE PRIVATIZATION OF
SECURITY IN POSTWAR AMERICA (2021).

11 'W. ELLIOT BROWNLEE, FEDERAL TAXATION IN AMERICA: A SHORT HISTORY (2004).
Marginal rates on the highest income bracket peaked at 92% in 1952 and 1953. See Tax
Rate Schedules, Instructions for Form 1040, years 1944 through 1963, U.S. Dep’t of the
Treasury, available at https://www.irs.gov/pub/irs-prior/i1040--1944.pdf and seq. (chang-
ing 1944 in URL to year sought). A corporate income tax was enacted in 1894 but was held
unconstitutional a year later in Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895).
After ratification of the Sixteenth amendment to the U.S. Constitution, which established
the legality of progressive income tax generally, Congress transformed an excise tax im-
posed in return for the privilege of limited liability and indefinite duration associated with
the corporate form, adopted in 1909, into the modern corporate income tax. For a summary
of policy on corporate tax that presents “double taxation” as policy problem to be solved,
see Mark P. Keightley and Molly F. Sherlock, The Corporate Income Tax System: Overview
and Options for Reform, CONGRESSIONAL RESEARCH SERVICE (2014).
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More affirmatively, large public companies powered the “ar-
senal of democracy” during World War II and the Cold War that
followed.'? Public companies “converted” to quasi-state actors
through active, coordinated participation in the war effort: Gen-
eral Motors became the largest defense contractor on the planet,s
while producing only 139 new ordinary cars during the war;
Ford and Alcoa produced jeeps and airplanes,'s and Chrysler built
tanks and airplanes.’® During World War II itself, unions were
kept in check by the tightly concentrated War Planning Board
and Office of Production Management — the birthplace of the “mil-
itary-industrial complex.”’” But the economic effects of the war
and its aftermath were (as with World War I) to massively redis-
tribute wealth downward, earning the period the moniker the
“Great Compression.”18

(Not all U.S. public companies’ activities aided the U.S.
Standard Oil of New Jersey actively conspired with 1.G. Farben
and the Nazi regime and pled “no contest” to criminal charges in
1942.12 “Sullivan & Cromwell floated bonds for Krupp A.G., the
arms manufacturer, and also worked for I. G. Farben, the chemi-
cals conglomerate that later manufactured Zyklon B, the gas used
to murder millions of Jews.”20 Fred C. Koch, founder of what be-
came Koch Industries, profited from managing the construction
of a major oil refining facility in Hamburg, Germany in 1934.2

12 The phrase “arsenal of democracy” is commonly credited to Roosevelt, who is said
to have derived it from William Knudsen. Arthur Herman, The Arsenal of Democracy: How
Detroit turned industrial might into military power during World War II, THE DETROIT
NEWS (Jan. 3, 2013).

13 A.J. BAIME, THE ARSENAL OF DEMOCRACY: FDR, DETROIT, AND AN EPIC QUEST TO
ARM AN AMERICA AT WAR (2014).

14 David Vergun, During WWII, Industries Transitioned from Peacetime to Wartime
Production, DEP'T OF DEFENSE (Mar. 27, 2020), https://perma.cc/QU7A-3Y5G.

15 Id.; A.J. Baime, How Detroit Factories Retooled During World War II to Defeat
Hitler, HISTORY.COM (Mar. 19, 2020), https://perma.cc/5JMY-48YH.

16 HARRY C. THOMSON AND LIDA MAYO, THE ORDNANCE DEPARTMENT:
PROCUREMENT AND SUPPLY 32 (United States Army Center of Military History 1991).

17 PAUL A. C. KOISTINEN, ARSENAL OF WORLD WAR II: THE POLITICAL ECONOMY OF
AMERICAN WARFARE, 1940-1945 (Lawrence: University Press of Kansas 2004). Dwight
Eisenhower popularized the phrase in his farewell address. President Dwight Eisenhower,
Farewell Address, (Jan. 17, 1961).

18 WALTER SCHEIDEL, THE GREAT LEVELER: VIOLENCE AND THE HISTORY OF
INEQUALITY FROM THE STONE AGE TO THE TWENTY-FIRST CENTURY (2017).

19 CHARLES HIGHAM, TRADING WITH THE ENEMY 36—7 (1983).

20 Adam LeBor, Overt and Covert, N.Y. TIMES (Nov. 8, 2013) (reviewing STEVEN
KINZER, THE BROTHERS: JOHN FOSTER DULLES, ALLEN DULLES, AND THEIR SECRET WORLD
WAR (2013)).

21 JANE MAYER, DARK MONEY: THE HIDDEN HISTORY OF THE BILLIONAIRES BEHIND
THE RISE OF THE RADICAL RIGHT x-xi (2016).
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Chase Bank derived massive revenue from Nazis in occupied
Paris even after Pearl Harbor.22 As late as 1944, ITT was supply-
ing “switchboards, telephones, alarm gongs, buoys, air raid warn-
ing devices, radar equipment, and thirty thousand fuses per
month for artillery shells used to kill British and American
troops.”2s News about business support for the Third Reich, how-
ever, was largely suppressed and did not undermine the improve-
ment in the image of public companies overall.)

An unappreciated effect of war was the creation of the “ven-
ture capital” industry. Nominally private but heavily subsidized
by defense contracts, venture capital transformed an area touted
in 1950 as “the Prune Capital of America” into what is now glob-
ally famous as “Silicon Valley,” and went on to make massive in-
vestments in technology and production, creating such public
companies as Hewlett-Packard, Intel and Apple.2* Victorious in
war and relatively magnanimous to Germany and Japan due to
the need to create stable allies against the Soviet Union, the U.S.
enjoyed a sustained period of global acclaim, industrial growth
and geopolitical clout as militarily victorious liberators. The rep-
utation of public companies grew along with the American econ-
omy.2

A final component of public company legitimation was ethi-
cal, normative and ideological. Under labels such as “corporate
social responsibility” (CSR), business leaders and academics ad-
vanced a vision of an elite set of autonomous corporate managers
who would wield corporate power in the public interest. Writing
somewhat skeptically in 1950, Peter Drucker asked if public

22 Higham, supra note 19, at 45—46.

23 Id. at 99-100.

24 Mark C. Suchman, On Advice of Counsel: Law Firms and Venture Capital Funds
as Information Intermediaries in the Structuration of Silicon Valley 6 (1994) (unpublished
Ph.D. dissertation, Stanford University) (“Prune Capital’); EVERETT M. ROGERS & JUDITH
K. LARSEN, SILICON VALLEY FEVER: GROWTH OF HIGH-TECHNOLOGY CULTURE 39, 269
(1984) (noting roles of the Department of Defense and NASA in birth of Silicon Valley);
Annalee Saxenian , Regional Advantage 20-27, 178 n.38 (1994) (Lockheed employed
12,000 in Santa Clara County in 1964). I have noted this set of facts in John C. Coates,
Explaining Variation in Takeover Defenses: Blame the Lawyers, 89 CAL. L. REV. 1301
(2001).

25 Rigorous time-series surveys of public trust in business only starts in the 1970s,
but shows a consistent overall decline since the earliest such survey. Economists have
established that trust in business (as well as government) tracks the business cycle. Bet-
sey Stevenson and Justin Wolfers, Trust in Public Institutions over the Business Cycle,
101(3) AM. ECON. REV. 281-87 (2011). That suggests trust in business was low in the Great
Depression, consistent with the popularity of socialism at the time. It follows that trust in
business was increasing over the middle part of the twentieth century to peak in the early
1970s.
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companies could form the basis of a “new society,” noting corpo-
rate managers’ promises to “manage their companies in the best
balanced interest of shareholders, employees, consumers, suppli-
ers, plant-cities and the economy and society as a whole.”26 Boards
of directors were encouraged to think of themselves as stewards
of social welfare. Instead of seeing the managerial autonomy cri-
tiqued by Berle and Means as a problem, the CSR movement cel-
ebrated it as the basis for an effective blend of market forces and
long-term organizational planning, which would encourage re-
search, innovation, and economic growth. Companies should be
good citizens, according to this ideology, donating to charities,
providing benefits such as pensions and health care to their em-
ployees, and investing in community development.

II. THE SHIFT FROM POLITICAL TO INVESTOR CONSTRAINTS ON
BERLE-AND-MEANS COMPANIES

From the high point of public company legitimacy in the mid-
dle of the twentieth century, two late-century developments re-
shaped U.S. political economy. First, businesses intensified their
organized political engagements, with more powerful and coordi-
nated lobbying organizations, expanding the social reach of public
companies through the liquidation of the labor movement, tax
cuts, the reduction of antitrust enforcement, and the spread of the
deregulatory movement. Second, globalization and automation
led to economic underperformance and strong shifts from mana-
gerial autonomy towards investor power, fueled by the financial
technologies of hostile takeovers, hedge funds, and leveraged buy-
outs and by the political organization of institutional investors,
especially pension funds. An unintended consequence of busi-
nesses’ political efforts amid economic headwinds was to reduce
its political legitimacy. Together, these developments cleared
space for the rise of index and private equity funds, and the cur-
rent moment of political controversy surrounding their role in
American society.

26 PETER DRUCKER, THE NEW SOCIETY (1950). See also ADOLF BERLE, POWER
WITHOUT PROPERTY (1959); Research and Policy Committee of the Committee on Economic
Development, A Statement of National Policy: Social Responsibilities of Business Corpo-
rations (1971), reprinted in part in L. SOLOMON ET AL., CORPORATIONS: LAW AND POLICY
(1982), at 750-53.
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A. The Rise of Business Lobbies

At the height of public respectability in the 1950s and 1960s,
leaders of Berle-and-Means companies undertook to shake off
constraints that had helped create that legitimacy out of the De-
pression. Large businesses pushed into politics as never before,
renewing and expanding their resistance to labor, taxation and
regulation, while fighting the civil rights movement, environmen-
talism, the consumer movement, and feminism. By 1990, busi-
ness had rolled back antitrust, taxes and regulations from Nixon-
era peaks and triumphed over unions. These successes, ironically,
have coincided with and likely been a contributing factor to the
reduced legitimacy of business in the eyes of the public.

i. The Stimulus of the 1960s

That the modern business lobby got going in full sail in the
late ‘60s is not an accident. The unrest of that decade, largely born
out of reactions to government-backed de jure racism in the South
and the government’s decision to extend covert and brief Cold
War operations in the Philippines, Indonesia, Iran and Guate-
mala to an open and prolonged war in Vietnam, was also in part
a set of responses to exercises of corporate power, past and pre-
sent. The results unsettled America’s corporate leaders, helping
to push them more aggressively into the politics of race, war, en-
vironmental degradation, consumer harm and women’s rights.
Contributing were the inflation spike in 1969 and 1970 and Pres-
ident Nixon’s embrace of government control of prices, viewed as
among the greatest governmental interventions in private mar-
kets in U.S. history.?

Big business had a significant role in building a foundation
for Jim Crow laws and institutionalized racism. Plessy v. Fergu-
son, which had enshrined “separate but equal” for sixty years,
concerned a railroad and its racial discrimination. The civil rights
movement of the late ‘60 and early ‘60s challenged corporate rac-
ism as much as segregation in Southern schools. Title II of the
Civil Rights Act of 1964 banned race discrimination in “public ac-
commodations”—meaning privately owned hotels, bus compa-
nies, restaurants, and any other businesses serving the public
generally. Title VII did the same for employment by all businesses
with 15 or more employees.

27 Cf. THOMAS SOWELL, KNOWLEDGE AND DECISIONS 382 (1980) (“The first peacetime
imposition of federal wage and price controls in American history occurred in 1971 under
an administration widely regarded as ‘conservative’ — as indeed it was.”).
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It was the military-industrial complex and large defense com-
panies intertwined with the war in Vietnam that lost the varnish
of victory from World War II, which had helped hide the collateral
damage and inevitably compromised morality of war. The deadly
egalitarianism of the draft unified youth across class and race
more broadly than any war before or since. The rising threat of
the Cold War to the survival of the human species generate mas-
sive profits for Lockheed, Boeing, Raytheon, Northrop Grumman,
General Dynamics, and a long list of suppliers. Peace protesters
portrayed Dow Chemical as a greater enemy than the Viet Cong.

It was American chemical companies and the massive harms
they had imposed on unwitting victims that were at the center of
Rachel Carson’s 1962 book SILENT SPRING, and the environmen-
tal movement it helped stimulate. Even Richard Nixon became
sufficiently alienated by chemical leaks, toxic products, and cor-
porate smokestacks to create the EPA by executive order in 1970.

It was the Chevrolet Corvair at the center of 1965’s UNSAFE
AT ANY SPEED. Ralph Nader and his followers attacked both gov-
ernment agencies such as the FTC but also the businesses those
agencies were failing to regulate adequately. Feminism further
challenged corporate hierarchies, which were in the 1960s almost
entirely male. The National Organization of Women, founded in
1966 and an early endorser of the Equal Rights Amendment, was
fiercely resisted by the John Birch Society, the founding members
of which were business leaders, including Harry Bradley, co-
founder of the Allen Bradley Co., Fred Koch, founder of Koch In-
dustries, and Robert Stoddard, president of Wyman-Gordon.

1. The Powell Memo as a Roadmap for Business Political
Organization

The protests, successes and failed efforts of the new left stim-
ulated many reactions, among them a new surge of political or-
ganization and action by large U.S. companies. [llustrative is the
then-secret, now-infamous 1971 memo written for the U.S. Cham-
ber of Commerce by Lewis Powell—before he went on the Su-
preme Court.2s After a corporate law practice representing and
joining corporate boards, Powell’s memo represented a deliberate

28 Memorandum from Lewis F. Powell, Jr. to Eugene B. Sydnor, Jr., Ed. Comm.
Chair, U.S. Chamber of Commerce (Aug. 23, 1971) [hereinafter Powell Memorandum].
This section draws on John C. Coates, Corporate Speech and the First Amendment: His-
tory, Data and Implications, 30 CONSTITUTIONAL COMMENTARY 223 (2015).
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move to bring corporations, politics and his own career into re-
warding alignment.

Powell’s memo was—it is hard to characterize it otherwise—
a neo-fascist mix of vitriolic anti-socialism and bureaucratically
banal project management. As noted by Sheldon Whitehouse in a
2021 speech, Powell peppered his memo with phrases such as
“shotgun attack,” “frontal assault,” “rifle shots,” and “warfare.”2
Its goal was to end “compromise” and “appeasement” and to mo-
bilize “the resources of American business to be marshaled
against those who would destroy it.”

As threats Powell pointed to Ralph Nader (the “single most
effective antagonist of American business”) for his opposition to
mass consumer torts, Charles Reich—formerly at Cravath
Swaine & Moore, author of a best-selling critique of the culture of
corporate America in the 1950s—and William Kunstler, then re-
cently of Chicago Seven fame. Sourcing via an op ed by William
F. Buckley, Powell attributes to Kunstler advocacy of “revolt”
with “guns” against “property owners,” and blames him for arson
and bombings of Bank of America branches in 1970. Quoting Mil-
ton Friedman, Powell attacked academia, the media, and the
“pulpit” for critiquing capitalism and supporting socialism.

Against such threats, Power argued that corporate America
should be ready to deploy “whatever degree of pressure—publicly
and privately—may be necessary.” Powell advocated for business
generally and the Chamber of Commerce in particular to under-
take a broad, multi-channel effort at mobilizing corporations and
their resources to defend the “free enterprise system” in politics
and public relations. Such a movement was needed, Powell as-
serted, to defend corporate America against such radical ideas as
“consumerism” and “environmentalism” (the “scare quotes” on
those words were Powell’s). To pursue those ends, American busi-
nesses, he wrote, should spend 10% of their total advertising
budgets on propaganda written by scholars and speakers in aca-
demia and elsewhere. Business schools, he argued, should be used
as vehicles for business propaganda. As outlined below, business
generally followed his advice, and the “counter-intellegentsia”
they created remains an important part of U.S. politics and policy
making today.

A most important channel for change, he argued, was the le-
gal system, both lobbying for legislation and litigating in court.

29 Sheldon Whitehouse, U.S. Senator for Rhode Island, The Scheme 1: The Powell
Memo (May 27, 2021).
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“Under our constitutional system,” he wrote, “especially with an
activist-minded Supreme Court, the judiciary may be the most
important instrument for social, economic and political change.”
In other words, Powell’'s memo advocated using the courts not
simply to enforce or interpret the law, but to change it in favor of
business. Federal court appointments became increasingly politi-
cized and conservative over the next fifty years, starting with
Powell himself. Two months after delivering his memo, Powell
was nominated to the Supreme Court.3° On that high perch over
sixteen years he created novel litigation tools—such as the
weaponization of the First Amendment—with which businesses
still pursue deregulatory goals.3* The harder turn towards con-
servative activism on today’s Supreme Court is fairly seen as the
culmination of Powell’s vision and the judicial strategy he advo-
cated.

B. The Neutering of Antitrust

An initial, obvious target for the business lobby was antitrust
law and enforcement. After a decade of robust antitrust enforce-
ment, encouraged by a Supreme Court wary of market power, an-
titrust authorities antagonized the business community further
with a lawsuit against IBM in 1969 and the AT&T break-up, be-
ginning in 1974.32 Businesses began a serious campaign to influ-
ence antitrust through academic advocates. U.S. companies “co-
opted and promoted” theorists specially but not exclusively at the
University of Chicago, who drew on neoclassical economics to ar-
gue for “interpretations” of antitrust law that were more technical
and laissez-faire.3s These theorists argued antitrust enforcement
in the ‘60s had often worsened rather than alleviated market

30 Mark Schmitt, The Legend of the Powell Memo, THE AMERICAN PROSPECT (Apr.
27, 2005), https://perma.cc/T3ZF-NPVD.

31 Coates, supra note 28.

32 Sawyer, supra note 8; Carl Shapiro, Antitrust: What Went Wrong and How to Fix
It, 35 ANTITRUST 33, 35-36 (2021).

33 Filippo Lancieri et al., The Political Economy of the Decline of Antitrust Enforce-
ment in the United States 73 (Nat’'l Bureau of Econ. Rsch., Working Paper No. 30326,
2022). For a classic statement of the Chicago School approach, see Richard A. Posner, The
Chicago School of Antitrust Analysis, 127 U. PA. L. REV. 925, 928 (1979); for its most fa-
mous proponent, see ROBERT H. BORK, THE ANTITRUST PARADOX (1978). To be clear, the
underlying antitrust statutes did not change in the 1970s. They remained simple textual
commands, stated at such a general level that courts had ample room to follow the aca-
demic lead and re-“interpret” them to pursue narrower policy goals than courts had done
in the past. It is interesting to note how contrary to legally conservative, past-preserving
and textualist norms this effort was — not “conservative” in any recognizable jurispruden-
tial perspective, but only by reference to the broad politics of the period.
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inefficiencies, and that markets could often self-police against po-
tentially monopolists.3

In line with the Powell memo, companies spent significant
sums on academic research and—more insidiously—on influence
programs targeted at judges to disseminate Chicago School think-
ing.? From 1976 through 1999, numerous federal judges—more
than 40% of all judges by 1990—attended all-expenses-paid, ide-
ologically narrow, “economic bootcamps” over several weeks at a
beach in Florida, organized by a nominally independent academic
center at what is now called the Antonin Scalia Law School,
funded by the same companies appearing before the judge-partic-
ipants in pending cases.?¢ (These bootcamps also advanced anti-
labor economics, another business lobbying goal, discussed more
below.) Companies and trade groups began to increasingly write
or have ghost-written amicus briefs to advocate their policy goals
even in court cases in which they were not directly involved — from
1975 onwards, the number of amici per case that opposed enforce-
ment significantly outnumbered those who supported it, revers-
ing the ratio from the ‘60s.3

In academia, after the heyday of Chicago School theories in
the “70s and ‘80s, theories of imperfect competition with more
complex policy payoffs and less clear legal lessons displaced the
cruder models at the heart of the Chicago School.3s But before that
happened, the simple and seemingly compelling Chicago School

34 Sawyer, supra note 8; Shapiro, supra note 32 (“Put simply, [Chicago School] law-
yers and their followers have successfully embedded into antitrust case law a series of
propositions that were never established empirically and were never valid as a matter of
economic theory in the first place.”).

35 Herbert J. Hovenkamp & Fiona Scott Morton, Framing the Chicago School of An-
titrust Analysis, 168 U. PA. L. REV. 1843, 1844, 1851-52 (2020); William E. Kovacic, Out
of Control? Robert Bork’s Portrayal of the U.S. Antitrust System in the 1970s, 79
ANTITRUST L.J. 855, 868 (2014).

36 Elliott Ash, Daniel L. Chen & Suresh Naidu, Ideas Have Consequences: The Impact
of Law and Economics on American Justice, (Nat’'l Bureau of Econ. Rsch., Working Paper
No. 29788, Feb. 2022); David Dayen, Corporate-Funded Judicial Boot Camp Made Sitting
Federal Judges More Conservative, THE INTERCEPT (Oct. 23, 2018), https://perma.cc/9YZZ-
GAPS5; Big Corporations Bankroll Seminars For U.S. Judges, WASH. POST (Jan. 20, 1980).
As noted in Ash et al., the list of donors included Abbott Laboratories, Alcoa, Amoco, Bris-
tol-Myers, Campbell Soup, Chase Manhattan Bank, Chevron, du Pont, Kodak, Exxon,
Ford, General Electric, General Motors, Gerber, Getty Oil, Hoffmann-La Roche, Eli Lilly,
Merrill Lynch, Mobil, Pennzoil, Pfizer, Procter & Gamble, Raytheon, Schering-Plough,
Sears, Shell, Southwestern Bell, Sun Company, Texaco, Unilever, Union Oil, Upjohn, U.S.
Steel, Winn-Dixie, Xerox, among many others. For a proud description of the bootcamps,
by a former director, see H.N. Butler, The Manne Programs in Economics for Federal
Judges, 50 CASE W. RES. L. REV. 351 (1999).

37 Lancieri et al., supra note 33, at 69.

38  Hovenkamp & Morton, supra note 35, at 1847.
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theory had been embedded by market-oriented judges in case law.
At work is the peculiarly broad role of “precedent” as practiced in
the U.S. legal system, in which later courts usually feel bound not
only by the limited holdings but also often the underlying theo-
retical approaches of prior cases, even when the social science un-
derlying those approaches has shifted. In courts, if not in the ivory
tower, anti-antitrust theory has had staying power.

Under Reagan, conservative officials formally narrowed anti-
trust enforcement to pursue the neoclassical construct of “effi-
ciency” from more open-ended policy goals of prior administra-
tions.? The increasingly conservative Supreme Court adopted
stringent standing requirements on private plaintiffs, weakened
“per se” rules against various conduct, and established high
thresholds to prove predatory pricing.* The antitrust agencies re-
vised their “merger guidelines” in 1982, 1987 and 1992, progres-
sively narrowing and setting out clearer rules limiting review of
horizontal mergers, broadly eschewing review of vertical mergers,
and requiring extensive study before challenging even big deals
in concentrated markets.4t Agency budgets plunged; staffing was
cut in half.©2 As intended, enforcement actions fell. By the late
‘80s, substantive antitrust policy in practice had shrunk

39 Lina M. Khan & Sandeep Vaheesan, Market Power and Inequality: The Antitrust
Counterrevolution and Its Discontents, 11 HARV. L. & POL’Y REV. 235, 270 (2017) (“Under
this [theory], conduct that did not impair efficiency should be permitted, regardless of the
effects on consumers, producers, competitors, or the political economy at large.”). For rep-
resentative statements of pre-Chicago-School view of antitrust, see Robert Pitofsky, The
Political Content of Antitrust, 127 U. PA. L. REV. 1051, 1052 (1979); Eleanor M. Fox, The
Battle for the Soul of Antitrust, 75 CAL. L. REV. 917, 919, 922—-23 (1987).

40 Lancieri et al., supra note 33, at 43—44; see also Khan & Vaheesan, supra note 39,
at 272-74.

41 Khan & Vaheesan, supra note 39, at 272. In response to criticisms that antitrust
enforcement was unpredictable, the first merger guidelines had been issued in 1968. U.S.
Department of Justice, Merger Guidelines (1968), reprinted in 4 Trade Reg. Rep. (CCH)
9 13,101. For the 1992 guidelines, see https://perma.cc/TW7H-9DDY. As modified in 2023,
the guidelines continue in use today. See https://perma.cc/FHL7-BKZG. While the guide-
lines are not binding on courts, they control enforcement policy, and “courts turn to the
Guidelines for assistance and over the years have come to accept the HHI as the most
prominent and accurate method of measuring market concentration.” FTC v. Cardinal
Health, Inc., 12 F.Supp.2d 34 (1998), citing FTC v. University Health, Inc., 938 F.2d 1206,
1211 n. 12 (11th Cir.1991); FTC v. PPG Indus., Inc., 798 F.2d 1500, 1503 (D.C. Cir. 1986);
FTCv. Staples, Inc., 970 F. Supp. 1066, 1081-82 (D.D.C. 1997). For a critique of the guide-
lines from a technical economic point of view, see Louis Kaplow, Horizontal Merger Anal-
ysis (Harvard L. Sch. Discussion Paper, No. 1049, 2020).

42 Jonathan B. Baker, Competition Policy as a Political Bargain, 73 ANTITRUST L.J.
483, 506 (2006).
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dramatically from the ‘60s, continuing as a threat only to the most
obvious misconduct.*3

C. The Extension of Lobbying into Elections

Further targets were taxes and regulation—but to attack
these constraints, more than judicial influence was needed. To
pursue legislative and regulatory change, corporations faced a
threshold impediment: a Progressive-era ban on corporate politi-
cal donations to federal election campaigns—the Tillman Act.#
This ban was never viewed as restricting lobbying per se, which
is lightly and imperfectly regulated with a rarely enforced disclo-
sure law.# If they could make a persuasive case for a law, lobby-
ing was all they might need. But money often speaks more loudly
than words — and can assure officials will listen. To use money
more directly, companies persuaded Congress to authorize corpo-
rate “political action committees” (PACs) in a series of laws in the
1970s, after which corporate PACs became an increasingly signif-
icant element of the political landscape.

43 Jonathan B. Baker & Carl Shapiro, Reinvigorating Horizontal Merger Enforce-
ment, in HOW THE CHICAGO SCHOOL OVERSHOT THE MARK: THE EFFECT OF CONSERVATIVE
ECONOMIC ANALYSIS ON U. S. ANTITRUST (Robert Pitofsky ed., 2008); Jonathan B. Baker,
Jonathan Sallet, & Fiona Scott Morton, Unlocking Antitrust Enforcement, 127 YALE L.dJ.
1916, 1919 (2018); Malcolm B. Coate, Merger Enforcement at the Federal Trade Commis-
sion, 45 ANTITRUST BULLETIN 323 (2000) (noting low levels of enforcement during 1980s).
For a dissenting view by William E. Kovacic, an FTC antitrust staffer under Reagan, and
later Republican commissioner, see William E. Kovacic, The Modern Evolution of U.S.
Competition Policy Enforcement Norms, 71 ANTITRUST L.J. 377 (2003) (arguing antitrust
enforcement continued in the 1980s, but using as examples the breakup of AT&T, which
had begun in 1974, and continued enforcement against cartels, which are the most egre-
gious means to violate the Sherman Act); see also Jeffrey T. Macher & John W. Mayo, The
Evolution of Merger Enforcement Intensity: What do the Data Show?, 17 J. COMPETITION
L. & ECON. 708 (2021) (cf. abstract, which claims enforcement has increased since 1979,
with Figure 4 which shows the opposite). One more convincing qualification is that in
1976, Congress adopted the Hart-Scott-Rodino Antitrust Improvements Act, 15 U.S.C.
§ 18a(a)(2), which requires pre-merger notification to the antitrust agencies, and so im-
poses a greater degree of process burden on mergers than in the past. Nonetheless, anal-
ysis by the author of FTC data shows that of 2,089 notified mergers in 2019, only 1.7%
were challenged, only six were abandoned (as opposed to being restructured), and only
three led to actual litigation. See 2019 Annual Competition Rep. 42 and other years.

44 Pub. L. 59-36, 34 Stat. 864b (Jan. 26, 1907).

45 92 USC § 1602 et seq.; Charles Fried, Lobbying Law in the Spotlight: Challenges
and Proposed Amendments, 63 ADMIN. L. REV. 419 (2011).

46 Federal Election Campaign Act of 1971, enacted in 1972, amended in 1974, 1976
and 1979. Pub. L. 92-225, 86 Stat. 3 (Feb. 7, 1972), codified at 2 U.S.C. ch. 14 § 431 et seq.
On the role of PACs in presidential campaigns in the 1970s and 1980s, see Lawrence
Devlin, Political Persuasion in Presidential Campaigns (1987). Unions had sponsored
PACs for decades, but as noted below, their collective power declined due to corporate
political activism from the 1970s onward. For more the history of PACs, see Richard
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PAC:s still cannot simply serve as open conduits from compa-
nies to campaigns, but PAC fund-raising costs can be provided by
companies to raise funds from shareholders and employees, which
can then be given to candidates; with the costs of fund-raising of-
ten representing half of the costs of campaign activity, this is a
significant way companies can influence political outcomes. One
study in a top finance journal finds evidence that PAC activity
pays off for corporations,*” with implied effects on policy.

Since the 1970s, corporations have become increasingly adept
at routing “dark money” through other channels. These include
“super-PACs,” “leadership” PACs, and other “527” groups author-
ized by a 1975 tax law change,* which are nominally limited to
funding “issue” ads, but often coordinate with non-profit trade
groups under 501(c)(6) of the tax code (such as the Chamber of
Commerce), as well as non-profits under 501(c)(4) of the tax code
(such as Crossroads GPS, the conservative group co-founded by
Karl Rove).

In 2010, the U.S. Supreme Court loosened the reins on corpo-
rate political activity further in Citizens United, permitting direct
expenditures in federal elections, as long as they are “independ-
ent” of campaigns. Because these channels of influence are com-
plements,® Citizens United increased lobbying and corporate
PAC activity.>® Because elected officials have only so much band-
width to consider policy, the increase in business political activity
has reduced the ability of individuals and other organizations to
pursue their policy goals.

D. Think Tanks as a Counterweight to Academia

More broadly, trade groups became more active in following
the Powell memo’s map, taking aim at the all-too-autonomous in-
dependent minds of academia. Businesses engaged in “thought
leadership” directly, through trade groups, but with increasing
emphasis they did so less openly, by expanding their investments
in think tank activity. Some of these efforts were serious, some

Briffault, The Surprising Survival—So Far—of the Corporate Contribution Ban, 3 U. CHI.
BUS. L. REV. 399 (2024).

47 Michael J. Cooper, Huseyin Gulen and Alexei V. Ovtchinnikov, Corporate Political
Contributions and Stock Returns, 65 J. FIN. 687 (2010) (finding positive correlation be-
tween corporate PAC contributions and subsequent abnormal stock returns and earnings).

48 TRC Section 527, Pub. L. 93-625 (Jan. 3, 1975).

49 S, Ansolabehere, J. Snyder, and M. Tripathi, Are PAC contributions and lobbying
linked? New evidence from the 1995 Lobby Disclosure Act, 4 BUS. & POLITICS 131 (2002).

50 John C. Coates, Corporate Politics, Governance, and Value Before and After Citi-
zens United, 9 J. EMP. LEGAL STUD. 657-96 (2012).
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much less so, but all were reinforced by well-funded public rela-
tions campaigns, spreading de-regulatory and anti-tax ideology to
broad segments of the public.5* Among the pro-business think
tanks and influence shops that date to the 1970s are:

e Heritage Foundation (1973),

e C(Cato Institute (1977), and

e Manhattan Institute (1978).52

Older “conservative” think tanks quickly followed, pursuing
radical reforms in the spirit of Powell’s memo.

e American Enterprise Institute’s corporate budget in-
creased from 25% to 40% in the 1970s.53

e Hoover Institution, based in California, was closely
tied to President Reagan and his administration.>

¢ Olin Foundation’s leadership in 1978 was taken over
by William E. Simon.

Simon—an LBO professional, and Secretary of the Treasury
under Presidents Nixon and Ford—committed the Olin Founda-
tion to building a right-wing “counter-intelligentsia” to challenge
egalitarianism.5s While these organizations do not always agree
with each other, or with the goals of the major business lobbies,
they all pushed “free market,” “cut taxes,” and “deregulatory”
agendas, generally helping business lobbying campaigns.

E. Targeting Taxes

On taxes, the Powell memo had noted that the “left” had been
mounting a critique of tax incentives and business deductions in
1972, even as business lobbies were pushing for more deductions.
Think tanks touted tax cuts as a way to increase tax revenues,
decorating policy briefs with references to “supply side

51 MARK A. SMITH, AMERICAN BUSINESS AND POLITICAL POWER 167—-96 (2000). Smith
argues business propaganda aimed at the public is the most effective channel for business
political activity generally, although his methods and data do not permit any strong con-
clusions on this point, due to the truism that the absence of evidence is not evidence of
absence — most of the empirical models he presents to attempt to test the power of other
channels of business influence have tiny sample sizes, include proxies for direct and indi-
rect channels of influence that are measured only with significant imprecision, and aggre-
gate information in ways that make the models unlikely to find powerful effects even if
they exist.

52 Id.

53 Peter H. Stone, Conservative Brain Trust, NY. TIMES F18 (May 10, 1981).

54 Roxy Bonafont, 100 Years of Hoover: A History of Stanford’s Decades-Long Debate
over the Hoover Institution, STAN. POL. J., May 11, 2019.

55 WILLIAM E. SIMON, A TIME FOR TRUTH (1978); Lizzy Ratner, Olin Foundation,
Right-Wing Tank, Snuffing Itself, THE OBSERVER (May 9, 2005), https://perma.cc/42JK-
HTGX.
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economics,” a then-speculativess and still controversial set of aca-
demic claims.>” Corporate lobbies smuggled corporate taxes into
overall tax policy debates so as to allow politicians to claim they
had cut taxes on middle class Americans while in fact only reduc-
ing taxes on business and capital — a rhetorical move recently re-
peated by President Trump.

Nominal high-bracket corporate income tax rates fell from their
Eisenhower-era peak of 52% to 40% in the Reagan-era Tax Re-
form Act of 1986,5 while effective rates fell even faster, with
shareholders of companies paying a mere 7% effective rate in
1979 on profits attributable to their ownership.? Lower effective
rates were due to a multitude of deductions, credits, and exemp-
tions, starting under President John F. Kennedy in the 1960s and
accelerating from Nixon to Carter and Reagan.® Tax rates for the
top 1% of individuals, those who own the most corporate equity,
also fell from 1980 onwards.é!

F. Reversing Regulation

Regulation came under increasing corporate pressure as well.
Deregulation, happily for business, was said to be a second impli-
cation of “supply side economics,”s? which purported to diagnose

56 Testing fiscal and macroeconomic effects of tax rate changes is inherently specu-
lative, given the paucity of relevant data and the inability to run experiments with exter-
nal validity. For views of a range of top economists on the implications of supply-side
thinking for tax policy, see Laffer Curve, IGM FORUM, (June 26, 2012),
https://perma.cc/AN9K-XFSE (none of 40 economists—who often disagree about many pol-
icy questions—agree that cutting tax rates would increase tax revenue after five years, as
argued in the late ‘70s).

57 Neil Gross, Thomas Medvetz, & Rupert Russell, The Contemporary American Con-
servative Movement, 37 ANNUAL REV. SOC. 325, 339 (Aug. 11, 2011) (“Jude Wanniski, . . .
wrote the supply-side economics bible, The Way the World Works (1978), while an AEI
scholar-in-residence.”).

58  For nominal U.S. corporate income tax rates, see Tax Foundation, Historical U.S.
Federal Corporate Income Tax Rates & Brackets, 1909-2020 (Aug. 24, 2021),
https://perma.cc/KVU8-UH6T.

59 Congressional Budget Office, Effective Federal Tax Rates: 1979-2001 34 (April
2004), https://perma.cc/2F92-4NH6.

60  STEVEN WEISMAN, THE GREAT TAX WARS LINCOLN TO WILSON--THE FIERCE
BATTLES OVER MONEY AND POWER THAT TRANSFORMED THE NATION 355-58 (2002).

61 “The ... marginal tax rate faced by the top 1% [has] declined dramatically since
1980.” Emmanuel Saez, Joel Slemrod, and Seth Giertz, The Elasticity of Taxable Income
with Respect to Marginal Tax Rates: A Critical Review, 50 J. OF ECON. LIT. 3, 19 (Jan. 1,
2009).

62 Milton Friedman, The Real Free Lunch: Markets and Private Property, CATO
PoLIicY REP. 12 (Jul.-Aug. 1993), https://perma.cc/2F92-4NH6 (“Reaganomics had four
simple principles: Lower marginal tax rates, less regulation, restrained government
spending, noninflationary monetary policy.”).
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and propose a remedy for stagflation in 1974-75 and 1980-82 (in-
flation peaked at 11% in 1974 and 14% in 1980, see Figure 1).

Figure 1. U.S. GDP Growth (bars) and Inflation (line)

16

Whole industries were substantially or wholly deregulated:
e Airlines (1978),
e Oil and gas (1979),
e Trucking (1980), and
e Radio (1984).3
The regulatory process was itself increasingly regulated. In
1978, President Carter ordered agencies to analyze the effects of
all new regulations and minimize their burdens.s* In 1980, Con-
gress ordered the creation of the Office of Information and Regu-
latory Affairs (OIRA) to (among other things) “develop and imple-
ment Federal information policies and standards including
policies concerning . .. the reduction of the Government paper-
work burden on the public.”s5 In the same year, the Regulatory
Flexibility Act (RFA) passed, requiring agencies to publish anal-
yses of how regulatory changes will affect small entities.ss The
RFA benefits small business directly, but in keeping with the way
that “small business” reforms commonly benefit large companies,

63 Airline Deregulation Act of 1978, Pub. L. 95-504, 92 Stat. 1705 (Oct. 24, 1978);
Motor Carrier Act of 1980, Pub. L. No. 96-296, 94 Stat. 793 (July 1, 1980); 49 FR 19019
(May 4, 1984) (materially deregulating radio); Martin Tolchin, Carter to End Price Control
on U.S. Oil and Urge Congress to Tax Any ‘Windfall Profits’, N.Y. Times (Apr. 6, 1979).

64 Fxec. Order No. 12,044 (Mar. 23, 1978).

65 Pub. L. No. 96-511 (Dec. 11, 1980).

66 Pub. L. No. 96-354, 94 Stat. 1164 (1980) (codified at 5 U.S.C. §§ 601-612).
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by slowing the regulatory process in general.s” President Reagan
in 1981 empowered OIRA to require formal cost-benefit analysis
requirements of all executive agencies seeking to adopt new
rules,ss effectively slowing down and reducing the agencies’ capac-
ity for regulatory change.®

G. Laying Labor Low

A final priority for the Powell memo and the business lobby
in the 1970s was to crush the labor movement. To Americans un-
der the age of 50, this may seem quixotic: why prioritize a pygmy?
After all, today’s private sector unions are not a significant eco-
nomic force, rarely striking (at least until very recently), and rep-
resenting only 7% of private sector workers in 2022.7 Reflecting
a contemporary perspective, Mark Roe premises his account of
how politics shapes corporate governance on the insight that
when labor power and social democracy are weak, shareholders
qua shareholders face less threat from politics, which can induce
large blockholders to diffuse ownership to form the U.S.-style
Berle-and-Means corporation.”™ But his application of that theory
to explain U.S. history takes weak labor as a given in the U.S.,
when it was not always thus.

In fact, in 1970, private sector unions were enormously pow-
erful in the U.S., and had been for decades. At their peak, unions
represented over 35% of the U.S. private wage-or-salaried work-
force.” Unions were necessary if not sufficient for the election of
Franklin Roosevelt and thus for the entire New Deal. They fought
for and obtained passage of the National Labor Relations Act
(NLRA) in 1935, aiding them with legal protections and a then-
friendly government agency (the National Labor Relations Board
(NLRB)) to help protect them and their interests in Washington,
D.C. In America’s mid-20* century, as President Nixon

67 John C. Coates, Cost-Benefit Analysis of Financial Regulation: Case Studies and
Implications, 124 YALE L. J. 882 (2014—2015); John C. Coates, Towards Better Cost-Benefit
Analysis: An Essay on Regulatory Management, 78 LAW AND CONTEMP. PROBS. 1 (2015).

68  Fxec. Order No. 12,291 (Feb. 17, 1981).

69 Coates, supra note 67.

70 Justin McCarthy, What Percentage of U.S. Workers Are Union Members?, GALLUP
(Sept. 1, 2022), https://perma.cc/F52R-TYUT.

71 MARK J. ROE, POLITICAL DETERMINANTS OF CORPORATE GOVERNANCE: POLITICAL
CONTEXT, CORPORATE IMPACT (2003).

72 CONG. RSCH. SERV., UNION MEMBERSHIP TRENDS IN THE UNITED STATES, (Aug. 31,
2004).
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grudgingly admitted, “No program work[ed] without Labor coop-
eration.””

The struggle between business and labor of course did not
end with the NRLB. Corporate lobbying weakened union rights
in 1943 and 1947. Congress extended to unions the Progressive-
era ban on corporate monetary donations to federal political cam-
paigns, and then banned jurisdictional, wildcat and solidarity
strikes, secondary boycotts and mass picketing, and closed
shops.” Businesses continued to resist unionization and collective
bargaining, both in their operations and in Washington, D.C.

Nonetheless, World War II and the 1947 law induced in both
companies and unions a more cooperative spirit, paving the way
for the “corporatism” of the 1950s. In the “Treaty of Detroit,” GM
and the UAW in 1950 entered into a five-year collective bargain-
ing agreement that guaranteed pensions, health insurance, a 20%
increase in the standard of living for covered workers, and cost of
living adjustments (COLAs) in return for labor peace — the ab-
sence of strikes and a pacified workforce. That agreement served
as a template for other agreements with other companies. Pen-
sions also became an increasingly important component of com-
pensation for government workers, eventually making public pen-
sions a key investor body. At their peak, private sector unions
were a strong force in the U.S. economy and in its political system.

But in the mid-1960s, business renewed its anti-union ef-
forts. Three economic forces creating challenges for companies,
but even greater headwinds for labor, were globalization, infla-
tion, and a technology-based shift to automation and away from
“Fordist” assembly lines.” Each force contributed to corporate in-
centives to attack labor. But the effects of each force were medi-
ated by changes in law, reshaped by corporate political efforts.

Globalization was enhanced by corporate lobbying aimed at
preserving the U.S. commitment to free trade coming out of World
War II. But free trade began to boomerang on American compa-
nies by the 1970s. Imports cut profitability and increased their
sensitivity to wage demands. Globalization’s effects were

73 ALLEN MATUSOW, NIXON’S ECONOMY: BOOM, BUSTS, DOLLARS AND VOTES (1998) at
160, quoted in Jake Rosenfeld, What Unions No Longer Do (2014).

74 Pub. L. 78-89, 57 Stat. 163 (June 25, 1943), codified at 50a U.S.C. § 1501; Pub. L.
80-101, 61 Stat. 136 (June 23, 1947), codified at 29 U.S.C. ch. 7.

75 CHARLES SABEL & JONATHAN ZEITLIN, WORLDS OF POSSIBILITIES: FLEXIBILITY AND
MASS PRODUCTION IN WESTERN INDUSTRIALIZATION (1994); MICHAEL PIORE AND CHARLES
SABEL, THE SECOND INDUSTRIAL DIVIDE: POSSIBILITIES FOR PROSPERITY (1984); Daron Ac-
emoglu & Pascual Restrepo, Automation and New Tasks: How Technology Displaces and
Reinstates Labor, 33 J. ECON. PERSP. 3 (2019).
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heightened by business leaders’ ideological commitments, too.
Amid the Cold War and the McCarthy era, they resisted social
welfare programs and more generous unemployment insurance,
which could have spread and reduced the burden of compensation
and adjustment costs for companies and employees seeking to
adapt to a globalizing world. But business lobbies feared the le-
gitimacy and power such expansions would give to the federal
government.

Inflation became a useful talking point for business flacks as
early as the 1960s. When prices first spiked in 1969 and 1970 at
5% (see Figure 1 above), businesses blamed economy-wide trends
on unions, arguing higher prices were caused by union contracts.
Omitted from their propaganda was the fact that COLAs had
been part of the Treaty of Detroit, willingly agreed by companies
in negotiations, and were no more to blame than contracts with
suppliers with similar adjustment clauses, or more general price
increases by wholesalers and manufacturers companies them-
selves rippling their way through the economy to the end con-
sumer.”

Automation was accelerated by tax incentives pushed by both
large companies and the venture capital lobby. Then as now, the
“US tax code aggressively subsidizes the use of equipment (for ex-
ample, via various tax credits and accelerated amortization) and
taxes the employment of labor (for example, via payroll taxes).”s

Tactically, the “No-Name Committee” formed -- a small group
of lawyers and industrial relations managers from major public
companies. They initially included AT&T, Ford, General Electric,
Macy’s, Sears, and U.S. Steel, but came to enlist lawyers at 100
large companies.”™ First adopting the name “Labor Law Reform
Group,” they joined other anti-labor trade groups to form the
Business Roundtable in 1972. The Roundtable augmented

76 G. William Dombhoff, The Rise and Fall of Labor Unions in The U.S. From the
1830s until 2012 (but mostly the 1930s-1980s), WHO RULES AMERICA?,
https://perma.cc/3Z6Z-BQ98.

77 The Business Roundtable’s 1973 statement of purpose, “The Business Roundtable:
The Purpose and Challenge, “ begins by claiming inflation had been the most “persistent”
and “pervasive” of all the problems that faced the U.S. in the 1960s, a quixotic take at the
time, as illustrated by Figure 1.

78 Acemoglu & Restrepo, supra note 75, at 25; see also Daron Acemoglu, Andrea
Manera, & Pascual Restrepo, Taxes, Automation, and the Future of Labor, MIT (2020),
https://[perma.cc/26LY-C4XG at 8 Fig. 1 (showing that as early as 1980, labor faced effec-
tive tax rates 70% or more higher those on software, equipment and structures).

79  JAMES A. GROSS, BROKEN PROMISE: THE SUBVERSION OF U.S. LABOR RELATIONS
POLICY (1995).
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existing trade groups such as the Chamber of Commerce,® as well
as its nominally “small business” spin-off, the National Federa-
tion of Independent Business (NFIB),s! and the National Associa-
tion of Manufacturers (NAM).s2

All four business groups—which remain important in today’s
political landscape—increasingly fought labor. Companies hired
professional PR firms to conduct media campaigns and relentless
lobbying. They sought to block increases in minimum wage laws,
which amid inflation was tantamount to rendering such laws eco-
nomically trivial. Anti-union consulting firms coordinated thou-
sands of companies®? to fight union campaigns through joint
strike insurance funds, particularly in construction.st Anti-union
consultants relied on video surveillance and armed “SWAT”
teams, and encouraged termination of workers who tried to create
unions, which was and remains illegal, but effective.®s Then as
now companies could pay small fines and back wages after a time-
consuming dispute resolution process, knowing the tactics would
slow or defeat unionization.

Companies focused on subverting the NLRA, fighting every
legal battle in a war of attrition. “AFL-CIO litigation costs dou-
bled between 1966 and 1973, and doubled again by 1979.”s¢ Work-
ing with successive White Houses to change the composition of
NLRB, companies diluted and eventually turned the NLRA
against labor on range of management-union issues. In 1971, for
example, the board ruled that there was no duty for corporations
to bargain on decisions that involved “fundamental managerial

80  Smith, supra note 51, has found that the public policy positions taken by the
Chamber and the Business Roundtable were essentially the same over the study period,
although the Chamber tended to use public forms of lobbying and public relations, and the
Roundtable tended to try to play more of an “inside” game, negotiating directly with
elected officials over policies.

81 NFIB was created in 1943 by an ex-employee of the Chamber of Commerce, who
sought to profit from membership fees while lobbying for conservative policy preferences.
HARMON ZEIGLER, THE POLITICS OF SMALL BUSINESS 30-32 (1961).

82 ROBERT L. KERR, THE CORPORATE FREE-SPEECH MOVEMENT: COGNITIVE
FEUDALISM AND THE ENDANGERED MARKETPLACE OF IDEAS (2008); JOHN MICKLETHWAIT
AND ADRIAN WOOLDRIDGE, THE FOURTH REVOLUTION: THE GLOBAL RACE TO REINVENT
THE STATE (2014).

83 ROBERT M. SMITH, FROM BLACKJACKS TO BRIEFCASES: A HISTORY OF
COMMERCIALIZED STRIKEBREAKING AND UNIONBUSTING IN THE UNITED STATES 102-04
(2003).

84 MARC LINDER, WARS OF ATTRITION: VIETNAM, THE BUSINESS ROUNDTABLE, AND
THE DECLINE OF CONSTRUCTION UNIONS (1999).

85  Smith supra note 83, at 119, 121-23; see also MICHAEL GOLDFIELD, THE DECLINE
OF ORGANIZED LABOR IN THE UNITED STATES (1987), at 189-95.

86  NELSON LICHTENSTEIN, STATE OF THE UNION: A CENTURY OF AMERICAN LABOR (2d
ed. 2002), at xii.
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issues,” which effectively overruled an earlier decision and per-
mitted the increasing use of outsourcing and plant closures.®” As
the costs of global production fell, such seemingly technical legal
changes helped move production to low-wage countries and to
low-wage American states, where “open shop” laws and culture
inhibited unionization.

Among cultural barriers to Southern unionization were rac-
ism and class-based deference, as well as entrenched anti-union
business interests that promoted “right to work” laws with
McCarthyite and segregationist themes.ss While exceptions ex-
isted, “There is no doubt that race mattered in the South and that
racism weakened the power of the region’s working class.”s® Bry-
ant Simon also argues that the South had larger pools of deeply
impoverished potential strikebreakers, due to its agricultural
past. Northern union members did themselves no favors by re-
sisting integration and voting for Republicans who responded to
companies’ anti-union lobbying. Democrats divided over tactics
and overall policy, and failed to anticipate the power of the Senate
filibuster in blocking pro-labor bills under President Carter in the
late 1970s.

But without corporate political organization and activity, lob-
bies ideologically committed to “warfare,” along the lines sketched
in the Powell memo, labor power would have endured longer than
it did in the U.S. With corporate pressure, by 1978, the NLRA was
“all but dead.” By 1985 the NLRB and the increasingly conserva-
tive courts—often trained at the corporate-funded “bootcamps”
noted above—had turned it into an anti-union employer protec-
tion law.9!

Today union “density” (union membership as a share of em-
ployment) is as low as it was in 1916.2 The exception—and an
increasingly important one as private sector unions declined—
was public sector unions, which became an increasingly large
fraction of total union membership starting in the 1960s. But pri-
vate sector union decline was at least partial cause of the decline

87  Gross, supra note 79, at 226.

88 Lichtenstein, supra note 86, at xiv; GILBERT GALL, THE POLITICS OF RIGHT TO
WORK: THE LABOR FEDERATIONS AS SPECIAL INTERESTS, 1943-1979 (1988).

89 Bryant Simon, Rethinking Why There Are So Few Unions in the South, 81:2
GEORGIA HIST. Q. 465, 470 (1997).

90 Domhoff, supra note 76.

91 Holly J. McCammon & Melinda D. Kane, Shaping Judicial Law in the Post-World
War II Period: When Is Labor’s Legal Mobilization Successful?, 67 SOCIOLOGICAL INQUIRY
2175 (1997).

92 Domhoff, supra note 76.
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in worker income and wealth from the 1970s to today.® So, too,
was the decline in corporate profits in the 1970s, and the means
by which public companies recovered from that decade, as dis-
cussed more below.

ITI. GLOBALIZATION AND THE RISE OF INVESTOR POWER
THROUGH HOSTILE BIDS AND CORPORATE GOVERNANCE

As U.S. public companies were building and flexing their po-
litical muscles to reverse many of the policies of the New Deal,
they experienced increasingly heavy economic pressure in the
global marketplace. Each of the forces that undermined labor —
globalization, inflation, and automation — created challenges for
public companies. Market-driven responses to these challenges —
hostile takeovers, private equity buyouts, and a new “shareholder
rights movement” — eventually returned U.S. public companies to
profitability, at the expense of the autonomy of U.S. corporate
managers and with further loss of political legitimacy and public
confidence.

A. Worth More Dead than Alive

Lower trade barriers adopted after World War II spread of
globalization in the parts of Europe and Asia that did not embrace
communism. True, globalization only ever threatened a portion of
U.S. business — less than a quarter of all low-skill U.S. workers
were ever employed in manufacturing — most were and are in re-
tail and service, and primarily local.** But in the most unionized
sectors, with the highest working class wages, at some of the larg-
est U.S. companies, German and Japanese industrial resurgence
and lower shipping and communication costs drove down market-
clearing prices and gutted U.S. heavy industry’s ability to main-
tain market share. Pre-tax profitability (cash flow to assets) fell
from 16% in 1966 to an average of 9% in the early 1970s.9

Despite having new flexibility from their successful political
and legal campaign against unions, U.S. companies were initially
slow to make major changes in how and where they produced

93 BARRY BLUESTONE BENNETT HARRISON, THE DEINDUSTRIALIZATION OF AMERICA:
PLANT CLOSINGS, COMMUNITY ABANDONMENT, AND THE DISMANTLING OF BASIC INDUSTRY
(1982).

94 Lichtenstein, supra note 86, at 222; Paul Krugman, Competitiveness: A Dangerous
Obsession, 73 FOREIGN AFFAIRS 31-33 (Mar.—Apr. 1994).

95 Filippo Lancieri et al., The Political Economy of the Decline of Antitrust Enforce-
ment in the United States 58 (Nat'l Bureau of Econ. Research, Working Paper No. 30326,
2022).
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goods. Outsourcing and relocation to lower labor cost locations ate
away at union membership, but too slowly to prevent erosion of
corporate value from global competition. The stagflation of the
1970s and early 1980s cut stock prices below the values of the
assets those companies owned. An increasing number of public
companies were worth more dead—broken up and liquidated—
than alive.

B. Hostile Bids and Leveraged Buyouts as the Cure

In this economic low surged hostile takeovers. Takeovers are
attempts by one or a small group of new investors to acquire
enough stock of a public company to control it, over the objection
of its current board and management. Bidders offer prices signif-
icantly above current market prices (“premiums”), attracting sup-
port from the target’s shareholders. Usually motivated by the bid-
der’s belief that it can make more money than the bid would cost
by selling off assets (“bust-up” takeovers), increasing its debt
and/or paying out cash (“recapitalizations”), or otherwise chang-
ing its strategy and operations (“restructurings”), hostile bids of
the ‘80s typically accelerated and increased layoffs or plant clo-
sures.

While hostile takeovers have appeared throughout U.S. his-
tory, they remained marginal until the ‘80s, and then fell again
in importance after the ‘80s. In that decade, a third of all major
U.S. public companies became the direct subject of takeover at-
tempts, and no U.S. public company was unaffected by them. Fi-
nancing innovations (including greater market receptivity to junk
bonds and higher levels of debt generally) were coupled with a
more sophisticated “deal industry” —bankers and lawyers special-
izing in mergers and acquisitions, who helped refine techniques
and defend the phenomenon against political intervention.

Private equity buyouts were stimulated by hostile bids, and
vice versa. Unable to count on a quiet life, managers more fre-
quently saw the writing on the wall, and sought themselves to
buy out public investors and “go private,” a phenomenon that be-
gan in the “70s but accelerated in the ‘80s. Public companies en-
gaged in their own “voluntary” bust-ups (divestitures and spin-
offs), restructurings, layoffs, plant closures and recapitalizations.
Initially a wave of such transactions occurred as defenses to spe-
cific hostile bids, but then they began to pursue a life of their own.
Increasingly over the ‘80s, and into the ‘90s and beyond, U.S. pub-
lic companies acted as if they were under the threat of hostile
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takeovers (or, later, an attack from a hedge fund activist), long
after the takeover wave of the ‘80s had subsided.

C. The Loss of Large Company Legitimacy

One no doubt unintended effect of corporate political mobili-
zation in the ‘70s was to contribute to the decline in public opinion
of big business. One study finds that (based on Roper polls), public
attitudes towards corporations were at their peak in the post-War
period of American hegemony, circa 1953.96 As noted earlier, that
positive attitude was at least significantly attributable to New
Deal laws and institutions the Powell memo attacked companies
for defending, as well as the “corporate social responsibility” ide-
ology of the time, corporate philanthropy and union-demanded
health and pension benefits that companies unwound in the ‘80s
(discussed more below).

Even in the early ‘560s, only 56% of Americans had positive
views of business.?” But from 1970 to 1980, public happiness with
business fell sharply, even as companies began to achieve success
in the political and regulatory spheres. Positive attitudes towards
companies bottomed out between 30 and 35% positive, where it
remained through the early ‘90s. Public attitudes towards big
business are worse today. In 1980, Gallup reported 20% of Amer-
icans had a “a great deal” or “quite a lot” of confidence in “big
business,” down from 35% in 1975.98

By June 2022, public confidence in big business stood at an
all-time low: 14%. In a telling contrast, when asked about “small
business,” the total was 68%. Big business today has political
power because of its wealth, organization and informational ad-
vantages, and ideological commitments to other political actors to
“markets” and “capitalism,” not because of a reservoir of trust
among voters. And as noted next, the interests of “free markets”
and “business” do not always align.

D. Markets vs. Corporations: Intra-Capitalist Conflicts

Another unintended (and somewhat ironic) effect of corporate
political organization in the ‘70s was to pave the way for the hos-
tile bids of the ‘80s. The reduction of labor as a force made it easier
for bidders to take over companies and profit from layoffs, out-
sourcing and offshoring. The programmatic attack on antitrust

96 Smith, supra note 83, at 101.
97 Id.
98  Big Business, GALLUP (2024), https://perma.cc/JTZ4-ZNFD.
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law and enforcement increased deal activity generally, attracting
dollars and talent to Wall Street and greasing the wheels of the
“market for corporate control.”?

By latching onto and helping to promote free market ideology
to advance its deregulatory goals, corporate trade groups such as
the Business Roundtable and the Chamber of Commerce pro-
moted the careers of political agents and boosted the budgets of
think tanks and academic financial economists (particularly in
business schools) committed to market solutions to every social
ill. Hostile bids were viewed by many as a perfect example of a
market solution. The Reagan Administration, in particular, while
friendly to public companies and their political goals on many di-
mensions, resisted managerial efforts to regulate takeovers.

The ideology of free markets also coalesced around a more
focused ideology of shareholder wealth. The measure of corporate
success would not be organizational survival, market share, or
contributions to society more generally, but solely whether they
created profits that were distributed to shareholders. For public
companies, that would translate into a dominant metric of suc-
cess: the share price. In part driven by this ideological shift,
shareholders themselves mobilized to support hostile bids, oppose
managerial resistance to bids, and organize politically, much in
the way that corporations had done in the 1970s. A shift from
pensions to 401(k) plans noted below may also have reinforced the
ideology of shareholder primacy.1

Shareholders aided hostile bidders in litigation, and more
generally by resisting takeover “defenses” on a company-by-com-
pany basis, and in Washington, D.C. Many ways managers could
make takeovers more difficult required shareholder approval un-
der corporate law: “classifying” boards into subgroups elected
every three years, for example; or adopting charter terms effec-
tively preventing “bust-up” transactions after a hostile bid. What
had been a pro forma process in which passive shareholders

99 This phrase originated (at least in academic research) with Henry G. Manne, Mer-
gers and the Market for Corporate Control, 73 J. POL. ECON. 110 (1965), one of the most
cited law review articles of all time. Manne is sometimes mistakenly given credit for seeing
the possibility of hostile takeovers to discipline public company managers. In fact, an ac-
tual read of Manne’s article shows that his focus was on negotiated mergers, not hostile
bids, and the ways that antitrust law impeded such deals. His article, then, can fairly be
seen as part of the ideological work in the corporate political attack on antitrust in the
1970s, and the broader market-oriented ideology that paved the way for hostile bids.

100 Martin Gelter, The Pension System and the Rise of Shareholder Primacy, 43 SETON
HALL L. REV. 909 (2013).
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would rubber stamp management proposals in the past became
increasingly difficult, and ultimately nearly impossible.

E. Institutional Investors as a New “Social Movement”

Most important, for the long run, including today’s political
struggles over index and private equity funds, was how the polit-
ical struggle over hostile takeovers helped create a permanent
“social movement” among institutional investors. The movement
resulted from several causes. First, ownership had to concentrate
enough as a precondition for shareholders to organize. Second,
regulation of institutional owners had to prompt some considera-
tion of the possibility of organization. Third, there had to be some
politically salient “trigger” for the organization effort to start.

1.  Growth in Institutional Ownership as a Precondition

The preconditions for the organization of a shareholder lobby
date to the ‘60s and ‘60s. In that period, as noted above, unions
advocated for broader benefits, including pensions, and corporate
managers saw pensions as less threatening to their overall inter-
ests than government-provided social insurance. Pension funds
became increasingly important owners of public company stock,
reflecting economies of scale in investment, and also helped fund
the growth of the private equity industry in the 1980s.101

Table 1 shows the rise of institutional ownership in the
United States since 1950, using standard data from the Federal

Reserve Board:

Table 1. Institutional Ownership of US Corporate Equity

Year | Corp. Institutions Pensions Investment Com-
Equity panies
($B)

1950 | 170 16 9% 1 1% 5 3%

1960 | 420 60 14% 2 0% 20 5%

1970 | 831 181 22% 78 9% 44 5%

1980 | 1535 436 28% 306 20% 42 3%

1990 | 3530 1433 | 41% 947 27% 233 7%

2000 | 17627 8631 | 49% 3987 | 23% 3227 | 18%

2010 | 23411 14674 | 63% 4004 | 17% 5713 | 24%

101 Joseph F. Delfico, Pension Plan Participation in Leveraged Buyout Funds, GAO
Testimony (Feb. 9, 1989).
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12020 | 65444 [ 39273 | 60% |6636 |10% |17725 | 27%

Source: Federal Reserve Board Flow of Funds Accounts

The shift was large and sustained. In 1950, “households” (i.e.,
individuals) directly owned 81% of corporate equity in the U.S. By
2010, their share had fallen to 37%. (What might seem to be a
slight rise in household ownership from 2010 to 2020 in fact ob-
scures a shift in ownership from what the Fed counts as “institu-
tions” and, more importantly, what it leaves out: private equity
funds (as well as hedge funds); when those institutions are con-
sidered, household ownership in fact continued to decline from
2010 to 2020.)

From 1980 to the present, pension funds have been overshad-
owed by mutual funds, including index funds. This shift reflected
a deliberate choice by both Congress (through tax incentives) and
companies to shift from “defined benefit” (DB) plans (e.g., pen-
sions) to “defined contribution” (DC) (e.g., 401(k)s) plans in the
1980s. DC plans were and are still invested largely through mu-
tual funds.

DC plans had the ideological virtue of giving some measure
of control and responsibility to individual employees,'02 versus the
corporatist-style structure of trustee-overseen pensions. But for
businesses, DC plans were more attractive than DB plans be-
cause they were fully “off balance sheet”—they were in effect
pass-throughs of ownership interests of employees and retirees,
rather than (as with pensions) a formal obligation of the compa-
nies, with the possibility that the obligations might turn out to be
more expensive than anticipated, particularly in industries that
were in long-term decline, due to among other things globaliza-
tion or automation.

As markets gyrated wildly in the late 1970s and 1980s, the
match between DB plan assets and liabilities was volatile. Some
pensions were underfunded, requiring greater contributions, cut-
ting profits. Other pensions became overfunded, attracting hos-
tile takeovers seeking to “raid” the pension. Irwin L. Jacobs, for
example, extracted $100 million from AMF Inc.’s pension just
weeks after taking over AMF through a hostile bid.103

102 This difference can be overstated. DC plans offer employees a limited choice of how
to invest and are governed by plan trustees and rules written by companies, subject to law
and Department of Labor regulation.

103 Winston Williams, Raking in Billions from the Company Pension Plan, N.Y. TIMES
(Nov. 3, 1985).
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Whatever the mix between pensions and mutual funds, insti-
tutional ownership has continuously risen from the 1960s to the
present—reflecting the fact that, left unaddressed, economies of
scale in finance increase concentrations of wealth. Institutions
had by 1980 achieved enough ownership to support the share-
holder rights movement, in which they were (and remain) key
players. In many ways, the problem of twelve created by index
funds is just an intensification of the shareholder rights move-
ment of the 1980s.

1. Regulation of Institutions as a Prompt

A second cause of the political organization of shareholders
was a tightening of the regulation of institutions themselves. Fi-
duciary duties imposed on pension funds in the Employment Re-
tirement Income Security Act (ERISA) of 1974. Although those
duties (as interpreted by the Department of Labor (DOL)) encour-
age pensions to not hold large blocks of any given company’s
stock, to reduce risk,¢ those same duties were tightened in the
late 1980s to encourage more active use of the voting and other
rights that pension investments in corporate stock generated.!0
This push by the DOL was designed in part to try to address con-
flicts of interest between pension fund trustees and companies
that sponsored the funds, whose managers often tried and some-
times succeeded in pressuring trustees to remain neutral in take-
over battles, or simply to remain passive, and not use the voting
power associated with shares they owned.

111. Greenmail and Other Hostile Takeover Defenses as the
Trigger

The growing potentially “socialist” power of pensions had
been noted by Peter Drucker as early as 1976, but it took until
the 1980s for the right trigger event for their political organiza-
tion. Hostile takeovers were the trigger, especially specific mana-
gerial responses, such as “greenmail,” the first of many items on
an increasingly long shareholder policy agenda. Greenmail was,
effectively, a bribe paid by target managers to make a hostile

104 Mark J. Roe, The Modern Corporation and Private Pensions, 41 UCLA L. REV. 75
(1993).

105 Letter to Helmuth Fandl, Chairman of the Retirement Board of Avon Products,
Inc. (Feb. 23, 1988), cited in Department of Labor, Interpretive Bulletin Relating to Exer-
cise of Shareholder Rights, 73 Fed. Reg. 61731-61734 (Oct. 17, 2008).

106 PETER F. DRUCKER, THE UNSEEN REVOLUTION: HOW PENSION FUND SOCIALISM
CAME TO AMERICA (1976).
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bidder walk away and leave the public company as it was, with
current managers in place.!?” It combined apparent corruption
with unequal treatment and the loss of an expected gain for target
shareholders. Texaco, infamously, paid $1.3 billion to the Bass
brothers of Texas simply to go away, to avoid a takeover that
would have produced a 36% premium over the stock market price.

The resulting outrage was the trigger for Jesse Unruh, treas-
urer of California and a trustee of CalPERS (the largest public
pension fund) and the California State Teachers’ Retirement
Fund, to found the Council of Institutional Investors (CII) in Jan-
uary 1985. He recognized that takeover defenses—greenmail, but
also poison pills, golden parachutes, and leveraged stock buy-
backs—were collectively “an issue that, in political terms, could
be sold in Pasadena.”108

In a few years that followed, several other trade groups
sprang up to further organize shareholders, aided by data and
analysis on corporate governance from two older but still-active
organizations, the Investor Responsibility Research Center
(IRRC) and the Interfaith Center on Corporate Responsibility
(ICCR). T. Boone Pickens, perhaps the most well-known “raider,”
founded the United Shareholders Association, in 1986 nominally
to help coordinate individual shareholders. Since the ‘60s, share-
holder “gadflies” had been active, seeking to put social and politi-
cal questions on corporate meeting agendas by bringing share-
holder resolution proposals, and the new institutional
shareholder groups began to ally with and coopt the tools of such
gadflies.

Most importantly for the long-run politics of shareholder
power, Robert Monks in 1985 formed Institutional Shareholders
Services (ISS) to provide advice on voting and other topics to in-
stitutional investors.!© While not binding on any given institu-
tion, the ability of ISS and other proxy advisors to coordinate the
votes of disparate institutions has significantly increased the

107 Andrei Shleifer & Robert Vishny, Greenmail, White Knights, and Shareholders’
Interest, 17 RAND J. ECON. 293 (1986).

108 ROBERT A.G MONKS & NELL MINOW, POWER AND ACCOUNTABILITY 213 (1991).

109 TRRC owes its origins to African-American student protests about South African
divestment at Harvard in 1972, which Harvard President Derek Bok resisted, partly on
the ground of lacking information on corporate governance. That led to the creation of the
IRRC by the Ford, Rockefeller and Carnegie foundations. Mike Feinsilber, Investing to
Make a Point, Not a Profit, THE ASSOCIATED PRESS (Mar. 31, 1990).

110 ISS, https://perma.cc/AAD9-JYQU. ISS is reported to be have been conceived by
Monks and staff of IRRC. Michelle Celarier, The Mysterious Private Company Controlling
Corporate America, INSTITUTIONAL INVESTOR (Jan. 29, 2018), https://perma.cc/84SM-
XDRF.
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ability of a consensus position on a given governance issue to re-
sult in “voluntary” change by corporate boards. Regulation of
proxy advisors remains a major policy goal of the U.S. Chamber
of Commerce, seemingly impervious to the hypocrisy involved,
given its overall take on the vices of regulation.

Labor unions—which (as discussed above) had their clout re-
duced as representatives of current employees, and burned by
managers in their brief alliances in fighting hostile bids in the
‘80s—also have played an important role in the shareholder
rights movement, as stewards of union pension funds. All these
organizations have aimed at supporting shareholder rights and
interests generally, and sought a greater role for shareholders in
the governance of public companies. They have effectively re-
placed unions (of current employees) as one of if not the most or-
ganized forms of social resistance to corporate power, at least
wherever interests of dispersed shareholders are (directly or indi-
rectly) affected by policy issues currently in play.

iv. Free Market Ideology Returns to Undermine Corporate
Political Power

A final contributing cause of the shareholder rights move-
ment was ideological—and reflected an increasingly important di-
vide within people and organizations promoting “business” or
“capitalist” goals in general. Traditional business lobbies were
alarmed by, or at least neutral on hostile takeovers, because they
directly threatened the jobs of individuals who were key funders
of those organizations. Indeed, corporate managers briefly formed
alliances with organized labor to try to pass anti-takeover laws,
an alliance that died when it became apparent that managers had
begun to defensively and preemptively adopt the same offshoring,
outsourcing, wage-cutting and job-reducing strategies as hostile
bidders.

But hostile bidders and institutional shareholders formed an
equally unlikely partnership by together embracing free-market
regulatory stances of the Reagan administration as applied to
capital markets, which was influenced by “Chicago School” eco-
nomics. Lewis Powell’'s memo had celebrated Milton Friedman,
who in turn celebrated free markets, including anything that
maximized share prices, such as hostile bids. The Lewis Powell of
1972 would have surprised that the Lewis Powell of 1987 would
have to struggle to write a complex, internally inconsistent
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opinion in CTS v. Dynamics Corp.11! that just barely convinced a
majority of a fractured Supreme Court to uphold a weak antitake-
over statute—a legal intervention in the “free market” that ele-
vated politicians over capitalism in its purest form. Corporate in-
terests and free market interests diverged in a remarkably short
period.

Republicans divided on hostile takeovers, with many provid-
ing political support for takeovers themselves, and the share-
holder-focused ideology of institutional shareholders. Reagan ap-
pointed free market enthusiasts not only to the SEC, but also to
the Council of Economic Advisors, whose 1985 Economic Report
of the President gushed over how takeovers could promote effi-
ciency; to the Federal Trade Commission and Department of Jus-
tice, which reduced antitrust enforcement; to the federal courts,
where they battled with more manager-friendly followers of
Lewis Powell over state takeover statutes; and to the DOL, which
pushed corporate pension plans to become more active in govern-
ance. Capitalist politics had turned on business.

IV. THE CONTEMPORARY SETTING FOR INVESTMENT FUNDS IN
THE POLITICAL ARENA

What do we learn from these reviews of corporate political
and economic history from 1970 to the late ‘80s? Berle-and-Means
public companies remain—and have been increasingly politically
organized and active. They are no longer threatened by socialism,
internationally, or labor, domestically, nor are they strongly con-
strained by antitrust law. They face reduced taxes (even lower
after cuts under Donald Trump) and regulation, particularly in-
dustry-based price or output regulation. “Free market” ideas are
far more prevalent in policy debates than they were in 1965. Nix-
onian wage-and-price controls were not even on the table in the
post-Covid inflationary spike. The biggest constraint on business
is no longer “government” (or labor), but market-aligned share-
holder “governance.”

In fairness, much government regulation remains taken-for-
granted and in force (if weakened). Workers’ compensation, min-
imum wage laws and unemployment insurance remain, if effec-
tively reduced by inflation. Workplace and safety rules persist,
even if erratically enforced. Environmental regulations from the
‘7T0s remain on the books, if “renegotiated” with companies, and

111 41 U.S. 69 (1987). For analysis, see John C. Coates, State Takeover Statutes and
Corporate Theory: The Revival of an Old Debate, 64 N.Y.U. L. REV. 806 (1989).
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only weakly responsive to new environmental threats (such as cli-
mate change). Corporations pay (lower) taxes, and plan around
tax law. Federal securities laws—and the transparency, legiti-
macy and accountability they create for big business—remain
largely intact as applied to listed companies, even as they have
modestly rationalized and updated over the years. The federal bu-
reaucracy continues as ballast, if nothing else, slowing regulatory
change, an inertial force reinforcing Congressional dysfunction in
preserving existing policy settlements as they are.

It 1s also true that some ‘60s-era organized political adver-
saries—consumer groups, human rights organizations, and left-
leaning think tanks—continue to press for laws contrary to busi-
ness interests. The same is true at times of both political parties,
Democrats more so, but Republicans too, on issues such as diver-
sity and immigration (where large companies are generally more
open to cosmopolitanism and free movement of labor than the Re-
publican party). The continued production of truth by members of
the academy continues to threaten powers of all kind. But Demo-
crats since Clinton have been far more openly and consistently
pro-business than they were in the middle of the twentieth cen-
tury, and Republicans continue to be strongly anti-tax and on
most business issues anti-regulation.

In sum, the overall state of public policy for large public com-
panies has markedly improved since 1970, and in today’s political
battles, they start farther down the field than in the past. Large
public companies are used to winning in the domestic political
sphere. At the same time, they lack public trust and legitimacy.
This forces them to find allies (such as small business, or financial
firms) or work through channels (such as litigation, highly tech-
nical laws, and regulatory appointments) that much of the voting
public does not track.

And public companies have been increasingly “regulated” by
a new organized opposition group: shareholders generally, insti-
tutional shareholders in particular, and increasingly index funds
above all others. No longer can the presumptive passivity of dis-
persed shareholders be taken for granted. Institutional share-
holders are a political force, acting both in specific moments in
struggles for control over individual companies, but also more
generally, in Washington, D.C. and state political capitols. At the
corporate level, the number of anti-management shareholder res-
olutions increased from less than 40 in 1987 to 153 in 1991, or
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roughly one proposal at every 42 U.S. public companies.!’2 In
2022, there were 797 such proposals, or roughly one proposal for
every 8 companies, and among the S&P 500 (the largest public
companies), each year each company receives at least one pro-
posal, on average.113

In 1990 alone, “more shareholder proposals passed . .. than
in the entire history of shareholder proposals prior to 1990.”114
Most recently, the rate at which proposals are approved by share-
holders has jumped markedly, from 1% over the period from 2010
to 2019 to 12.4% in 2020 and 19.2% in 2021, before ticking down
again in 2022 due to weakened constraints on which proposals
have made it through the SEC staff review process.!'s Since most
companies who anticipate losing give in and “settle,” the impact
of shareholder resolutions has been ever larger than these num-
bers suggest. Shareholder support for anti-poison-pill proposals
increased in the average firm from 29% in 1987 to 45% in 1991;
by the 2000s, shareholders had pressured most companies to drop
their pills.116 Similar trends have been seen for staggered boards,
which are actually more important than the more well-known poi-
son pills.117

Reflecting the strikingly rapid success of the shareholder
rights movement, the SEC Chair used a 1990 CII meeting to an-
nounce the commission’s initiation of a major review of the proxy
rules, which had been critiqued by shareholder advocates as un-
necessarily hampering their ability to communicate. Two years
later the rules were rewritten in favor of shareholders. Davis and
Thompson have argued that the fact the “shareholder rights
movement” movement of the 1980s succeeded so rapidly—from
creation in 1985 to significant political influence by 1990—sug-
gests how important growth in institutional ownership was from

112 Gerald F. Davis & Tracy A. Thompson, A Social Movement Perspective on Corpo-
rate Control, 39 ADM. SCI. Q. 141-73 (Mar. 1994).

113 June Hu, Melissa Sawyer, & Marc Trevifio, 2022 Proxy Season Review: Rule 14a-
8 Shareholder Proposals
Harvard Law School Forum on Corp. Gov. (Aug. 25, 2022); SEC Substantial Implementa-
tion, Duplication, and Resubmission of Shareholder Proposals Under Exchange Act Rule
14a-8, Release No. 34-95267 (Sept. 12, 2022), https://[www.sec.gov/rules/proposed/2022/34-
95267.pdf (Table 2).

114 Bernie Black, Shareholder Passivity Reexamined, 89 MICH. L. REV. 520 (1990).

115 Roberto Tallarita, Stockholder Politics, 73 HASTINGS L.J. 1617, 1647 (2022).

116 Stephen Taub, More Companies Going Off The (Poison) Pill, COMPLIANCE WEEK
(Feb. 6, 2006), https://perma.cc/R8WB-CE4G.

117 John C. Coates, Guhan Subramanian and Lucian Bebchuk, The Powerful Anti-
takeover Force of Staggered Boards: Theory, Evidence and Policy, 54 STAN. L. REV. 887
(2002).
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1960 to 1990.118 Increased ownership lowered the costs of organi-
zation and made the more conventional method for a shareholder
who disliked corporate managers (“exit,” i.e., sale of stock, also
known as the “Wall Street walk”) more expensive — because sales
of larger blocks of stock can depress the prices at which sales take
place.

Still, the rapid success of the shareholder rights movement is
partly attributable to ideology and taken-for-granted but some-
times mistaken beliefs and assumptions about whether activism
could be worth pursuing by investors, and over what issues.? Not
all of the mistaken beliefs were corrected over time; some were
amplified by political entrepreneurs and sloppy academic re-
search. Sentiment among institutional shareholders against “poi-
son pills,” for example, reflected theoretically unsound research
and a basic misunderstanding of how pills work.20 It would take
at least another decade before dialogue among institutions, re-
searchers and the public leveled up the discussion to approach
theoretical models of “rational choice.”

In sum, a major consequence of corporate political activity in
the ‘70s, and the emergence of shareholders as a political force in
the ‘80s, is that index funds and private equity funds have
emerged as powerful political organizations in a political land-
scape significantly altered—even simplified—compared to that of
the mid-20t century. Without labor as a force, with business lack-
ing public trust, and with government itself weak, the relative
sway of index and private equity funds over American society is
significant. More than any other types of organizations, they have
power to rival big business, in a moment that is starkly different
if no less dangerous for democracy, capitalism and companies
alike than the ‘20s and ‘30s.

118 Davis & Thompson, supra note 112. Political success from the late 1980s on for
U.S. institutional shareholders contrasts with their absence from debates over one federal
law (the Williams Act) adopted in 1968 in response to an early, much less economically
significant wave of takeovers, in the 1950s and 1960s. As noted by John Armour and David
Skeel, no institutional shareholder agents spoke in Congressional hearings on that law.
John Armour and David A. Skeel, Jr., Who Writes the Rules for Hostile Takeovers, and
Why? -- The Peculiar Divergence of U.S. and U.K. Takeover Regulation, 95 GEO. L.J. 1727
(2007). Instead, it was the SEC that defended shareholder rights against lobbying by cor-
porate managers. E.g., Full Disclosure of Corporate Equity Ownership and in Corporate
Takeover Bids: Hearings on S. 510 Before the Subcomm, on Securities of the Comm. on
Banking and Currency, 90th Cong. 43, 178 (1967) (statement of Manuel Cohen, Chair,
Securities and Exchange Commission).

119 Davis & Thompson, supra note 112.

120 John C. Coates, Takeover Defenses in the Shadow of the Pill: A Critique of the Sci-
entific Evidence on Takeover Defenses, 79 TEX. L. REV. 271 (2000).
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Corporatist alliances with labor of the mid-20t* century are
gone. Many features of the New Deal that helped legitimate cap-
italism and business generally have been eliminated or reduced—
notably among the survivors, the transparency imposed on public
companies by securities laws remains largely intact, but only for
companies not owned by private equity firms. U.S. businesses as
a whole survived globalization and automation, but only by be-
coming global themselves, adopting “asset lite” strategies, relying
on contractors who lack job security and employer-based benefit,
shifting to new technologies with more ambiguous social benefits,
and offshoring increasing amounts of work to geographically re-
mote polities. In so doing, they have lost much of their legitimacy
in the eyes of the American public, even as they remain vulnera-
ble to hostile takeovers and shareholder activism.

As a result, the perception at least is that corporate leaders
are increasingly detached from ground level U.S. politics. Public
opinion of large companies is at an all-time low. Populism helped
elect Donald Trump. In this moment, public companies are under
threat from index and private equity funds, for different reasons.
Index funds threaten directly to build their influence over public
companies, in part because broader segments of the public are
channeling their money and efforts into governance via such
funds. Meanwhile, private equity funds threaten to supplant pub-
lic companies altogether, taking them “private” and outside of
both index fund ownership and SEC disclosure rules.

In turn, both types of funds are under political pressure
themselves.?! Index funds are being attacked by Republicans as
socialist tools; private equity funds are being attacked by Demo-
crats as tools of plutocracy. The growth of institutional share-
holder power, and the demise of political constraints on large com-
panies, means that political actors are increasingly focusing on
investment funds as a tool for pursuing their agendas. Corporate
political freedom has been more than overmatched by economic
constraints, and economies of scale in finance have generated a
new form of political oversight by concentrated investment
agents. Perhaps the divided politics of our time will create grid-
lock not only in Washington, D.C., but in Philadelphia (Van-
guard’s home), Boston (Bain, Fidelity and State Street) and New
York (Apollo, Blackrock, Blackstone, and KKR). Even political
stasis, however, is the result of politics, and a third-rail of Amer-
ican politics is concentrated power. The “problem of twelve”—the

121 See Coates, supra note 1.
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problem of concentration of political influence through control of
large businesses—is a major new challenge to the political econ-
omy of business in the twenty-first century.122

122 Id.



