The Limitation of Liability Act and DIVE BOAT Act’s
Impacts on Covered Small Passenger Vessels:
Considerations from Tort Law and Other Protected
Industries

Maria Stevenson”®

I. INTRODUCTION

The Limitation of Liability Act (LOLA) of 1851 substantially limits liability
for seagoing, lake, and river vessels by capping their liability to the vessel’s
value and its pending freight after an accident for claims like personal injury,
death, and collision damage.! An owner’s liability is fixed, and if “the voyage
ends with a total loss of the vessel and the pending freight, the limitation fund
may be zero dollars.”? A shipowner’s liability is limited only if the owner did
not have “privity or knowledge” of the negligence that caused the accident.? For
example, the 1967 sinking of the Torrey Canyon spilled nearly 120,000 tons of
crude oil into the English Channel and spurred recovery claims totaling
millions of dollars.* Under the LOLA, the boat’s owner successfully limited
liability to the value of the only salvaged item: a $50 life-boat.? Only seagoing
vessels, explicitly excluding pleasure yachts, tugs, towboats, towing vessels,
and barges, face increased liability based on the ship’s carrying capacity for
personal injury or death claims.® Aside from these financial liability
limitations, the LOLA also impacts litigation through look-back periods? and
concursus.® The LOLA prohibits vessels from contracting to limit the private
statute of limitations (look-backs) for giving notice or bringing a civil actions
to less than six months or one year, respectively.® It allows shipowners to
initiate concursus, “consolidat[ing] all actions which may be pending against
the owner to a single case.”10
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In 2019, the Conception boat fire killed thirty-four people in one of the
deadliest recent maritime disasters in the United States.!! The Conception was
anchored overnight when, around 3:00 AM, a crewmember discovered that a
large fire had broken out.!2 The fire blocked five crewmembers from accessing
the bunkroom where thirty-three passengers and one crewmember slept below
deck.’® The National Transportation Safety Board (NTSB) investigation
concluded that the operator’s failure to properly oversee its crewmembers and
ship by failing to follow requirements for roving patrols at night was
responsible for the accident.’* The NTSB recommended new requirements for
vessels with overnight accommodations (also called liveaboards) to have smoke
detectors and to strengthen the enforcement of existing safety requirements.!5
The Conception’s owners could not be held substantially financially liable for
the 34 deaths because the Conception had no value after it was destroyed by
the fire.16

In response to the Conception fire, Congress passed the Small
Passenger Vessel Liability Fairness Act (SPVLFA) of 20217 to narrow the
liability protections afforded to “covered small passenger vessels” like the
Conception.'® The SPVLFA amended the 1851 Act to completely exclude
“covered small passenger vessels,” including small vessels weighing over 100
gross tons carrying fewer than forty-nine passengers on overnight domestic
voyages (liveaboards) or fewer than 150 passengers on non-overnight domestic
voyages (day-boats) from the LOLA’s financial liability limits.1® The
amendment also extended the amount of time that claimants against “covered
small passenger vessels” could give notice or bring a civil action to two years.20

However, day-boat operators now complain that the increased liability
drastically raised their insurance rates and harmed their businesses. Within
weeks of the SPVLFA’s enactment, a day-boat operator in Hawaii reported a
$40,000 increase in their insurance premiums; another such operator in West
Palm Beach, Florida reported a $160,000 increase in their store and vessel
liability coverage.?! Some operators report that their insurance spiked by 2-5
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times since 2022.22 In September of 2022, dive-boat operators and the Diving
Equipment and Marketing Association (DEMA) wrote to Congress in favor of
the “Don’t Imperil Vessel Employees, Business Owners, and Tourism Act”
(DIVE BOAT Act).23 The DIVE BOAT Act would pull back some of the SPVLFA
reforms by reinstating day-boats (but not liveaboards) to their previous
protections including liability limits and look-backs.2¢ It would also reduce the
look-backs for small liveaboards to a one-year minimum for claimants to
provide notice and bring an action.2’? The DEMA demonstrated continued
interest in passing the DIVE BOAT Act in 2025.26

The question of whether the LOLA protection for vessels like the
Conception is warranted can be analyzed through the lens of its relationship
with tort law and comparisons to other protected industries like nuclear power
and railroads. Section II will describe the background and history of the LOLA,
Section IIT will analyze the LOLA’s relationship with tort law, and Section IV
will compare considerations important in other protected industries with the
considerations for the LOLA.

II. HISTORY AND CONTROVERSY: THE LOLA

Congress passed the LOLA in 1851 in response to “major concerns that
the American shipping industry was at a competitive disadvantage compared
to other major maritime actors (England specifically).”2” The U.S. shipping
industry was declining as unemployed marine workers, though willing to go to
sea, lacked the capital needed to build ships.28 Meanwhile, people with the
capital to afford ships “lacked the incentive to invest in voyages due to the risk
of the many perils of the sea, the inability of the owner to monitor or control
the actions of the captain and crew, and the potential indefinite damages
should a loss occur.”?® To remedy these misaligned incentives for an important
industry, “Congress enacted the Limitation of Shipowners Liability Act, which
aimed to induce investment in the shipping industry and promote commerce
by allowing shipowners to limit their liability following a loss to their interests
in that voyage.”?® The idea underlying the LOLA and other similar
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mechanisms is that “the vessel itself is liable for torts and contracts, even
though its owner may not be.”3! To achieve these ends, the Court demanded
that the LOLA was to be liberally construed.32

Advocates for the LOLA’s protections are concerned that repealing
protection would “make American law radically different from that of its
trading partners and be contrary to modern international law,” which could
incentivize shipowners to shift litigation and business to countries with more
liability protection.33 In 1979, researchers argued that “marine liability policies
are written on the general premise that shipowners have the right to limit their
Liability. . . it was estimated that liability insurance premiums might increase
twenty-five to thirty percent” if the right to limit liability was taken away from
shipowners.34

Advocates in favor of the LOLA’s protections argue that its protections
have a built-in mechanism to prevent over-protecting ships. As the 5th Circuit
notes, “[t]Jo obtain the benefit of the Act the [ship’s] owners must establish a
right to 1it. That involves the always difficult—and oftentimes
impossible—burden of establishing that the casualty occurred without the
owner’s privity and fault, including prevoyage unseaworthiness. The books are
filled with hundreds of cases denying limitation of liability.”35> Though the 5th
Circuit is correct that limitation is not granted easily, courts continue to grant
it regularly. There is a gradual trend of courts increasingly allowing
shipowners to limit liability since 1976.3¢ Between 1961 and 1976, limitation
was only granted in 14 out of 57 cases, but from 1976 to 1982, limitation was
granted in 11 out of 28 cases.?” Between 1982 and 1996, limitation was granted
17 out of 37 times it was invoked.38

Aside from the Conception boat fire, the LOLA’s protections were
invoked in famous crashes like the Titanic, Deepwater Horizon, and the MV
Dali (involved in the collapse of the Francis Scott Key Bridge in 2024).39 In
2010, the House passed a bill to repeal the LOLA’s core limitation provisions,
but the bill stalled in committee in the Senate.*0

Oppositely, some courts have criticized the LOLA as “hopelessly
anachronistic” because its liability limits were designed for an era before
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modern limited liability shareholder liability corporations and extensive
insurance coverage.*! The 5th Circuit noted in 1977 that the LOLA “has been
due for a general overhaul for the past seventy-five years.”#2 The 9th Circuit
agreed that the LOLA “provides shipowners a generous measure of protection
not available to any other enterprise in our society. Many have suggested that
the Act, a relic of an earlier era, provides protections that are neither
warranted nor consistent with reality.”#3 With modern liability-limiting
mechanisms like incorporation and insurance, the 9th Circuit called for
“congressional attention” to the LOLA seeming “oddly out of place in the
modern economy.”44

ITI. RELATIONSHIP WITH TRADITIONAL TORT LAW

The LOLA caps liability in qualifying maritime cases, essentially
providing an owner’s maximum liability and a victim’s maximum possible
compensation. Liability limits like this are de facto caps on tort damages.* If
the relationship between the vessel owner and the claimant is contractual,
then all vessels that an owner owns can be included in the limitation; if the
claim is “based exclusively in tort,” then the owner is only required to
surrender the “vessel to which a lien attaches in rem.”#6 The LOLA “loosens
the normal rules of respondeat superior in admiralty cases by allowing
shipowners to insulate their personal assets (beyond the value of the ship) in
cases where any negligence is committed without the owner’s privity or
knowledge.”47

The court applies a two-step analysis to determine whether the LOLA
applies after an accident: First, the court must determine what negligent act(s)
caused the accident, before next determining whether the shipowner had
“knowledge or privity” of those negligent act(s).*8 “Privity or knowledge” is a
term of art meaning “complicity in the fault that caused the accident, and if
the [shipowner] is free from fault his actual knowledge of the facts does not
prevent limitation.”*® A shipowner could limit their liability through the LOLA
even if they were at the helm when the accident occurred if they did not know
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about the negligent acts that caused the accident.?® The shipowner bears the
burden of proving that the injury or death occurred without its privity or
knowledge.?! LOLA “does not require a vessel owner to take every possible
precaution; it only obliges the owner to select a competent master and remedy
deficiencies which he can discover through reasonable diligence.”?2 However,
the knowledge of executive officers, managers, or superintendents who
supervise the business area in which the injury or loss occurred can be imputed
to the shipowner for their “privity or knowledge,” if the actor is a “managing
agent” of the field that the negligence occurred.?® This is where the primary
difficulty for shipowners to receive LOLA liability protection arises.?*

IV. COMPARISONS TO OTHER PROTECTED INDUSTRIES: RAILROADS
AND NUCLEAR POWER

A. SIMILAR MOTIVATIONS BETWEEN PROTECTED INDUSTRIES

Advocates for the LOLA’s broad liability limits point to other areas
where the U.S. legal system shields liability for economic development
including liability limitation for corporations, railroads, and nuclear plants.55
The motivations behind other liability limitation laws, like the Atomic Energy
Act of 1946,56 were similar to some of the motivating concerns for the LOLA.57

Just as the Shipping Limitation Act of 1851 was enacted to

benefit U.S. shipowners, the Atomic Energy Act of 1946 was

enacted to foster the development of atomic energy by private
enterprise. . . Both industry and the Atomic Energy Commission

saw that industry and private insurance were not sufficient to

absorb the risk of a major nuclear accident causing extensive

damage.?8

From the early days of nuclear power, “it was argued that
commercialization of nuclear energy would require liability limits for electric
utilities and reactor suppliers.”?® Congress passed the Price-Anderson Act,0
which has since been extended and amended, to establish “accident liability
limits for the nuclear industry and a mechanism to ensure that damage
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compensation to the public would be readily available within those limits.”6! It
also establishes concursus for nuclear accidents.2 This is a “modern version of
the 1851 Limitation Act and recognizes the policy that the public good may
trump the concept of fully compensating victims of a major disaster.”®? Critics
similarly argue that the Price-Anderson Act overly protects the nuclear power
industry and distort energy markets, while supporters argue that it “provides
an assured source of damage compensation that might not be available, or be
paid as quickly, under the normal tort process.”64

Similar debates regarding liability limitation for passenger railroads
arose. The Interstate Commerce Commission Termination Act “preempts any
laws that attempt to regulate rail transportation,” including some tort claims.55
However, the differing goals “between the public’s desire for expanded
passenger rail service at minimal cost to taxpayers and the public policy goal
of holding tortfeasors accountable to civil liability for reckless and negligent
behavior,” point in conflicting policy directions.6

B. WHY ARE THE LOLA AND THE SPVLFA DIFFERENT FROM OTHER
INDUSTRIES?

The LOLA, and specifically the SPVLFA, seem different from nuclear
energy and railroad liability limits because the public benefit of protecting
liveaboards appears less salient and because modern limited liability
corporations can achieve the originally intended benefits of the LOLA.

Nuclear power plays a critical role in the American economy, providing
19-20% of total annual U.S. electricity generation between 1990 and 2021.67
The American nuclear power industry’s total economic contribution to U.S.
GDP in 2022 was $63.8 billion.%8 The total GDP impacts attributable to the
U.S.’s private shipbuilding and repairing industry totaled $42.4 billion in 2019,
but the impacts from small covered passenger vessels in question in the
SPVLFA are likely a much smaller portion of that.®® The impact is also very
concentrated in just five states, with 64% of all private direct employment in
the industry being located in Virginia, Connecticut, Mississippi, California,
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and Louisiana.’ Ships like the Conception do not appear to be public goods
with public benefits as much as other industries with comparable liability
protection.

The LOLA was created to induce capital to flow from the wealthy who
could afford to fund ships to the shipping industry by preventing investors and
owners from becoming bankrupted for an accident.”* However, this has become
less prevalent as alternative methods of liability protection have proliferated.?
Many boat owners and businesses, like those advocating for the DIVE BOAT
Act, take ownership of their vessels through entities like limited liability
companies to protect themselves from liability.”® As the 9th Circuit identified
in FEsta Later Charters, these modern alternative methods of liability
protection substantially reduce the risks to boat owners that LOLA first sought
to relieve.™

V. CONCLUSION

The Limitation of Liability Act (LOLA) substantially limits the liability
that ships face in personal injury and death claims. Ever since the Small
Passenger Vessel Liability Fairness Act (SPVLFA) of 2021 was passed in
response to public outcry regarding perceived overprotection in the Conception
boat fire case, dive-boat operators have lobbied to reinstate their liability and
look-back protections from the pre-SPVLFA LOLA. Because the LOLA
supersedes traditional tort liability and may even fully prevent victims from
receiving financial compensation, this extensive protection demands strong
public benefit justifications. In comparison to the public benefits that other
industries with similar liability protections provide, like nuclear power and
passenger railroads, small covered passenger vessels do not appear to warrant
the LOLA’s protection.
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